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I. INTRODUCTION 

 This Petition for an Adjusted Standard (“Petition”) concerns eight existing and former 

ponds located at Southern Illinois Power Cooperative’s (“SIPC”) Marion Generating Station 

(“Marion Station”) in Williamson County, Illinois.  Those ponds are as follows: Pond 3 (including 

Pond 3A), Pond 4, former Pond B-3, South Fly Ash Pond, and Pond 6 (collectively, the “De 

Minimis Units”), and the Former Fly Ash Holding Area, the Replacement Fly Ash Holding Area, 

and the Fly Ash Holding Area Extension (collectively, the “Former Fly Ash Holding Units”)1.  

 As discussed herein, neither the De Minimis Units nor the Former Fly Ash Holding Units 

are regulated “CCR surface impoundments” for purposes of Illinois’s newly enacted Standards for 

the Disposal of Coal Combustion Residuals (“Part 845”).  Nor are they CCR surface 

impoundments regulated by the federal CCR regulations upon which Part 845 was based.  Further, 

none of these former or current ponds poses the types of risks to the environment and human health 

that federal and state CCR regulations aim to address.  Indeed, some of the ponds at issue closed 

decades ago and have not contained water since then, while another had any water and CCR 

removed years ago.  Nevertheless, while discussions continue, the Illinois Environmental 

Protection Agency (“IEPA”) has so far taken the incorrect position that all eight current and former 

ponds are covered by Part 845.   

 Compliance with Part 845 is plainly not required for the ponds and former ponds at issue, 

which do not fall under the definition of “CCR surface impoundment” and therefore are not 

covered by Part 845.  And, to the extent any of the units at issue are covered CCR surface 

impoundments (they are not), an adjusted standard is warranted because they differ from the 

                                                 
1 The De Minimis Units and the Former Fly Ash Holding Units are depicted on the Site Map. Andrews 
Engineering, Site Map prepared for SIPC (May 2021) (“Site Map”), attached as Ex. 3.   
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surface impoundments the Board targeted for regulation under Part 845 and the exorbitant costs of 

compliance with Part 845 are not warranted in light of the fact that the units at issue pose 

minimal—if any—risk to human health and the environment.   

 Accordingly, for the reasons set forth herein, SIPC respectfully requests that the Board 

issue a finding of inapplicability with respect to the current and former ponds at issue or, in the 

alternative, an adjusted standard exempting the units at issue from Part 845 requirements.   

II. FACTUAL AND PROCEDURAL BACKGROUND.2 

A. Nature of Petitioner’s Activity and General Plant Description 

Marion Station is a gas and coal-fired power plant located approximately seven miles south 

of the City of Marion in Williamson County, Illinois.  See Site Map, Ex. 3.  Marion Station 

currently consists of one operating coal-fired unit (Unit 123), with a nominal capacity of 1402 

mmBtu/hour, and two additional gas-fired combined-cycle units (Units 5 and 6).   

Unit 123 was constructed in the early 2000s, repowering the existing steam turbine that 

had been powered by retired Units 1, 2, and 3.  Units 1, 2, and 3 were 33 MW coal-fired cyclone 

generating units constructed in the 1960s.  An additional 173 MW coal-fired unit (Unit 4) came 

online in 1978.  Unit 4 shut down permanently in October 2020.  A 109 MW circulating fluidized 

bed boiler provides steam to generating Unit 123. The two gas-fired simple-cycle units (Units 5 

and 6) are nominally rated at 969 mmBtu/hr each (dependent upon ambient air temperature). 

Marion Station uses Illinois basin bituminous coal for Unit 123.  Since 1978, SIPC also has burned 

more than 10 million tons of mine waste, helping to clean up many abandoned mines.   

                                                 
2 The Declarations of Wendell Watson and Todd Gallenbach, attached as Exs. 1 and 2 to this Petition, are 
provided in support of facts stated herein regarding Marion Station and the current and former ponds at 
issue. SIPC’s investigation into the facts set forth herein is ongoing, and SIPC reserves the right to 
supplement or amend its Petition to reflect receipt of new or additional information.   
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 SIPC owns 4,674 acres around Marion Station and employs seventy-eight people.  Nearby 

Lake of Egypt (the “Lake”) was constructed in 1963 to provide cooling water for the station’s coal-

fired generating units. The Lake provides some local public water supply and is also used for 

recreational purposes, such as boating and fishing.  The local water authority periodically tests the 

Lake water for public use.  See, e.g., Lake Egypt Water District IL 1995200, Annual Drinking 

Water Quality Report (Jan. 1–Dec. 30, 2019), attached as Ex. 4.  SIPC owns several parcels 

bordering the plant property.  Other nearby land uses include agricultural and recreational use, 

including a golf course and a country club. Shawnee National Forest is located approximately 

fifteen miles to the south of Marion Station.  The closest identified potential groundwater well is 

at the Lake of Egypt Country Club, located more than 2,000 feet away of any pond at issue in this 

proceeding.  That well is up gradient from the Station’s pond system.  

B. CCR Management at Marion Station. 

 Coal combustion residuals (“CCR”) is a byproduct of the coal-fired power generation 

process.  Currently, only Unit 123 generates CCR (in the form of ash) at the Station.  One hundred 

percent of the CCR generated from Unit 123 is handled dry and used for mine reclamation 

beneficial use off-site.  Unit 123 controls SO2 through its combustion process, and thus, no 

scrubber is needed.  

 There is no wet handling of CCR generated from current operations at Marion Station.  

While in operation, prior Units 1, 2, and 3 generated CCR in the form of fly ash and bottom ash.  

Former Unit 4 generated CCR in the form of fly ash and bottom ash, as well as scrubber sludge 

from an SO2 scrubber installed around 1978.  This was the first wet SO2 scrubber installed in 

Illinois—and one of the first in the nation—and reflects SIPC’s early environmental commitment, 
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which continues to this day.  The historic handling, storage, and disposal of CCR at Marion Station 

is described below.  

1. Fly Ash. 

 SIPC began collecting fly ash from former Units 1, 2, and 3 after installing electrostatic 

precipitators (“ESPs”)3 at each unit in 1975 in accordance with the Clean Air Act.4  Because Units 

1, 2, and 3 were cyclone units, they generated relatively small amounts of fly ash as compared to 

other types of coal-fired boilers.  Cyclone boilers produce less than twenty-five percent of the fly 

ash pulverized coal units produce.  

 Between 1975 and 1978, on information and belief, fly ash was collected wet using a 

hydroveyer system and conveyed to an area labeled on historic documents as a “fly ash holding 

area” (the “Initial Fly Ash Holding Area”) located just to the west of Pond 3.  See Site Map, Ex. 

3.  In 1977, SIPC received a permit from IEPA to abandon and cover the Initial Fly Ash Holding 

Area and to construct an additional holding area for fly ash (the “Replacement Fly Ash Holding 

Area”).  See IEPA Water Pollution Control Permit, No. 1977-EN-5732 (Nov. 14, 1977) (“1977 

Permit”), attached as Ex. 5. 

 In 1978, Unit 4 was constructed.  Around the same time the hydroveyer system was 

modified to allow for dry collection of fly ash.  From 1978 until 2003, most of the fly ash collected 

from Unit 4 was collected dry using the hydroveyer system, which was modified to allow for dry 

collection of fly ash.  Most of that fly ash was disposed of at a former on-site, permit-exempt, 

landfill (“Former Landfill”), often mixed with scrubber sludge as discussed further below.  

                                                 
3 ESPs are control devices that captures particulate matter in the exhaust gas, including fly ash. 
4 Prior to installation of the ESPs, most of the fly ash from Units 1, 2, and 3 would have been expected to 
exit the stack with exhaust gases, and only minimal amounts of fly ash may have been collected from the 
cyclone units 1, 2, and 3.  On information and belief, any minimal amounts of fly ash collected would likely 
have been conveyed to Pond 1, Pond 2, or the Initial Fly Ash Holding Area, which had an outlet to Pond 3.  
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 Also around 1978, documents indicate that SIPC constructed the Replacement Fly Ash 

Holding Area to the North of Pond 2.  See 1977 Permit, Ex. 5.  The Replacement Fly Ash Holding 

Area likely received spent water from the hydroveyer system, which is believed to have contained 

only de minimis amounts of fly ash.  See Letter from SIPC to IEPA (July 27, 1982), attached as 

Ex. 6.   On information and belief, the Replacement Fly Ash Holding Area also was designated to 

receive sluiced fly ash from Unit 4 during intermittent emergencies in which the fly ash was unable 

to be conveyed to the Former Landfill.  Id. 

 In or around 1981, SIPC received a permit from IEPA to build a fly ash holding area 

extension (the “Fly Ash Holding Area Extension”), to the west of the Replacement Fly Ash 

Holding Area, and a berm around a portion of the Former Landfill area that received fly ash and 

scrubber sludge from Unit 4.  See IEPA Water Pollution Control Permit, No. 1981-EN-2776-1 

(Oct. 13, 1981) (“1981 Permit”), Ex. 7.  That bermed area collected storm water runoff from the 

landfill, and that collected water eventually became what is now denominated as Pond 6 (discussed 

infra).   

 On information and belief, between 1978 and 1985, limited fly ash from Units 1, 2, and 35 

may have been sluiced to the Replacement Fly Ash Holding Area.  In 1985, former Pond A-1 was 

constructed.  After that period, water from the hydroveyer system and, on information and belief, 

any fly ash from Units 1, 2, and 3 were conveyed to Pond A-1 or, in limited cases of Pond A-1 

outrages between 1985 and 2003 (see infra at p. 11-12), Pond B-3.  See, e.g., Letter from SIPC to 

IEPA (Sept. 16, 1993) (“1993 Letter”), attached as Ex. 8. 

                                                 
5 Units 1, 2 and 3 were run infrequently after the installation of Unit 4. 
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  On information and belief, the Replacement Fly Ash Holding Area and the Fly Ash 

Holding Area Extension stopped receiving wastes after former Pond A-1 was built.  Subsequently, 

those two units were drained of water—other than occasional storm water runoff—and, by the 

early 1990s, were covered at least in part by the Former Landfill.  Currently, the area that 

previously contained those units is within the landfill cover area that SIPC has proposed to IEPA, 

as described further below.  Declaration of Kenn Liss (“Liss Dec.”), attached as Ex. 9; see also 

Andrews Engineering, SIPC’s Proposed Closure Plan for IEPA Site No. 199055505 (Dec. 16, 

2020) (“Former Landfill Closure Plan”), attached as Ex. 10.  

 In 2003, SIPC repowered the old boilers 1, 2, and 3 with a Circulating Fluidized Bed 

(“CFB”), now referred to as Unit 123.  The CFB allowed SIPC to convert its fly ash system to one 

hundred percent dry ash handling and disposal and ended even the minimal wet fly ash discharge 

that had previously occurred at Marion Station.   

2. Scrubber Sludge. 

 Unit 4 came online in 1978 and produced scrubber sludge, which was predominately 

calcium sulfite.   The scrubber sludge was mixed with fly ash, and moved via a conveyer to the 

Former Landfill, which ceased accepting waste prior to October 2015 and for which SIPC has 

submitted a landfill closure plan to IEPA at IEPA’s request (see infra at p. 14-15). Former Landfill 

Closure Plan, Ex. 10.  In 2009, the scrubber was modified to a forced oxidation system which 

produced calcium sulfate, better known as gypsum. One hundred percent of the gypsum generated 

at Marion Station was sold as an agricultural modifier or an ingredient for cement. With the closure 

of Unit 4, Marion Station no longer generates scrubber sludge or gypsum.   
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3. Bottom Ash. 

 Historically, bottom ash from now-retired Units 1, 2, 3, and 4 was sluiced to Ponds 1 and 

2. On information and belief, SIPC sold one hundred percent of its bottom ash to shingle 

manufactures, grit blasting companies, and local highway departments for more than forty years.  

For almost the entire lives of the ponds, the water in Ponds 1 and 2, from which bottom ash was 

removed, discharged to Pond 4 and, from there, through permitted Wastewater Discharge Outfall 

002.  Beneficial use Ponds 1 and 2 are no longer in use with the closure of Unit 4 and are 

undergoing closure.  Ash from Unit 123’s fluidized bed boiler is handled dry and beneficially used 

offsite.  

4. Other Non-CCR Waste Streams. 

 Minor other non-CCR waste streams from the Marion Station, including air heater wash 

water and flue gas desulfurization decant excess water, were historically discharged to the former 

Emery Pond.  Former Emery Pond was built in the late 1980s as a storm water storage structure 

for drainage from the adjacent plant area, including the more recent Gypsum Loadout Area.  See 

Hanson, Emery Pond Corrective Action and Selected Remedy Plan, Including GMZ Petition (Mar. 

29, 2019), attached as Ex. 11.  Process waste water discharges to former Emery Pond have ceased 

and any water or CCR in the former Emery Pond has been removed pursuant to closure and related 

plans overseen by IEPA.  Former Emery Pond’s closure has been conducted consistent with Part 

257 and Part 845. A new storm basin is located in the area of former Emery Pond.  

C. The Ponds Subject to This Petition. 

 This Petition concerns the De Minimis Units: five current or former ponds at SIPC’s 

Marion Generating Station—the South Fly Ash Pond, Pond 3 (including Pond 3A), Pond 6, Pond 

4 and Pond B-3, which have contained only de minimis, if any, amounts of CCR.  These current 
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and former ponds are described in Section C.1. This Petition also addresses the Former Fly Ash 

Holding Units: three former fly ash ponds that closed and were dewatered decades ago and are 

now part of the Former Landfill, which are described below Section C.2.  

1. The De Minimis Units. 

 A map showing the location of the De Minimis Units is attached.  Site Map, Ex. 3.  As 

discussed below, none of the De Minimis Units receive or received meaningful direct discharges 

of CCR and, to the extent they contain CCR as a result of limited historic or incidental discharges, 

such CCR should be de minimis in light of historic practices.  As discussed below, SIPC is 

conducting an investigation of these current or former ponds pursuant to an investigation protocol 

negotiated with IEPA, and SIPC expects that the results of the pond investigation will confirm that 

they contain only de minimis amounts of CCR that do not pose an appreciable threat to human 

health or the environment warranting regulation under Part 845.  

 South Fly Ash Pond – The South Fly Ash Pond was built around 1989 as a potential 

replacement for Pond A-1, in case one was needed. See IEPA Water Pollution Control Permit, No. 

1989-EN-3064 (May 17, 1989), attached as Ex. 12.  Ultimately, Pond A-1 did not need 

replacement and operated until 2003, as described above. The South Fly Ash Pond has historically 

received decant water from former Emery Pond, which has ceased since former Emery Pond 

stopped receiving process waste water discharges in the Fall of 2020.  No fly ash, bottom ash, or 

scrubber sludge was ever directly sent to or placed into the South Fly Ash Pond. If the pond 

received any CCR throughout its life, it was de minimis, consisting only of any residual CCR in 

pond overflow or storm water.   

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



 

9 

 

 Pond 3 (including 3A) – Water from the South Fly Ash Pond is permitted to flow to Pond 

3, then Ponds 4 and 6, before discharging through Outfall 002.6 See IEPA Reissued National 

Pollutant Discharge Elimination System Permit, No. IL0004316 (Feb. 29, 2012) (“2012 NPDES 

Permit”), attached as Ex. 13.  On information and belief, Pond 3 may have received some overflow 

from the Initial Fly Ash Holding Area and later the Fly Ash Holding Area Extension. See IEPA 

Water Pollution Control Permit, No. 1973-ED-1343-OP (June 1973), attached as Ex. 14.  Pond 3 

also received storm water runoff, coal pile runoff, and water from the plant’s floor drains.  Later, 

by 1982, a berm was built within Pond 3 to separate Pond 3 from the pond now known as Pond 

3A, which may have received some overflow from the Former Fly Ash Holding Units.    

 Pond 3 has been cleaned to remove pond sediment and debris, including vegetation, 

twice—once in 2006 and again in 2011.  Pond 3A was drained of water and cleaned of debris and 

sediment in 2014.  Those cleanings would also have removed any CCR that may have collected in 

the pond from historic operations.  Starting around 2007, SIPC built a berm around Pond 3 to 

prevent landfill runoff from reaching that pond. Since the ponds last cleanings, any CCR that has 

entered Pond 3 or Pond 3A is de minimis, such as through storm water, potential overflow from 

South Fly Ash Pond, or air disposition; no ash has been placed in the pond for treatment, storage, 

or disposal.    

 Pond 6 – Pond 6 was developed to manage storm water associated with the Former Landfill 

at the facility and grew within a berm built for runoff capture that was addressed in a 1982 

construction permit.  Originally, Pond 6 discharged through Outfall 001.  In or around 1993, in 

accordance with another IEPA-issued permit, SIPC extended Pond 6 and installed pumps to pump 

                                                 
6 SIPC timely applied for NPDES permit renewal and is currently working with IEPA to update the 
application prior to reissuance. 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



 

10 

 

water from Pond 6 to Pond 4, where it then discharged through Outfall 002 to Little Saline Creek.  

See 1993 Letter, Ex. 8.  Outfall 001 was subsequently eliminated.  Any CCR discharges Pond 6 

received throughout its life were de minimis, consisting of incidental amounts of CCR inflow from 

other ponds and storm water runoff.  Pond 6 was not designed to accumulate CCR and liquids or 

to treat, store, or dispose of CCR.  

 Moving forward, Pond 6 is expected to receive non-CCR runoff from the Former Landfill, 

and SIPC plans to manage Pond 6 in conjunction with the closure and post-closure management 

requirements of Part 811 with IEPA oversight.   

 Pond 4 – Pond 4 has primarily served two purposes at the facility: to receive decant water 

from Ponds 1 and 2, when they were in operation before Unit 4’s shutdown, and to receive coal 

pile runoff.  Pond 4 currently receives overflow from Pond 6 and discharges through Outfall 002 

into the Little Saline Creek.   

 During an outage in 2012, Pond 4 was cleaned down to the clay, removing plant debris and 

any ash and coal fines that may collected in the pond. Since its cleaning in 2012, any CCR that has 

entered Pond 4 is de minimis, such as through storm water, overflow from Pond 6, or air deposition.  

 Pond B-3 – Pond B-3 was built by 1985 and was used primarily as a secondary pond to 

Pond A-1.  Pond A-1 received some fly ash (as described above) and coal pile runoff until 2003, 

at which time all fly ash was handled dry and the runoff was directed to Pond 4.  During periodic, 

intermittent outages of Pond A-1, Pond B-3 may have received some discharges of fly ash from 

Units 1, 2, and 3 prior to their shut down in 2003.  On information and belief, Pond A-1 was taken 

offline at most 3–4 times between 1985 and 2003, and each of those outages lasted approximately 

2 weeks.  Most (or all) of those outages would have occurred during boiler shutdowns, when 
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Marion Station was operating at less than full capacity and generating less ash.  Accordingly, any 

fly ash sluiced to Pond B-3 during these intermittent outages would have been minimal.  

 In 2017, Pond B-3 was cleaned out down to the clay and has not held water since that time.  

A BTU analysis showed the material removed had a heat content comparable to coal—not CCR—

and at least a portion of the material was consumed for energy production.  Analysis of the 

remaining sediment in the Pond B-3 met Class I groundwater standards.  

2. The Former Fly Ash Holding Units. 

 As discussed below, the Former Fly Ash Holding Units no longer contain water and are 

covered by the Former Landfill (or, in the case of the Fly Ash Holding Area Extension, a 

combination of dry CCR disposed in the landfill area, as well as sediments and other materials 

cleaned out from the pond system). The Former Fly Ash Holding Units were located within the 

green area on the attached site map. Site Map, Ex. 3.   

 The Initial Fly Ash Holding Area – On information and belief, the Initial Fly Ash Holding 

Area received wet fly ash that was collected from Units 1, 2, and 3 until approximately 1977.  In 

October 1977, IEPA issued a permit to SIPC for the Replacement Fly Ash Holding Area with a 

condition that required the Initial Fly Ash Holding Area to be abandoned and covered.  See 1977 

Permit, Ex. 5.  In the early 1990s, plant personnel observed that while storm water might on 

occasions collect for short periods after precipitation, the Initial Fly Ash Holding Area contained 

no pond or other area that continuously held water. Further, as of that time, the area was covered 

by a combination of the Former Landfill and a soil/vegetation cover.  Based upon these area 

observations and in light of the “abandon and cover” permit condition, SIPC believes that the area 

was covered before the 1990s pursuant to the permit condition.    
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 The Replacement Fly Ash Holding Area – In October 1977, IEPA issued a permit to SIPC 

to construct the Replacement Fly Ash Holding Area to the north of Pond 2.  See 1977 Permit, Ex. 

5. On information and belief, the Replacement Fly Ash Holding Area likely received spent water 

from the hydroveyer system, which likely contained de minimis amounts of fly ash. The 

Replacement Fly Ash Holding Area also may have received discharges of fly ash from Units 1, 2, 

and 3 prior to the construction of Pond A-1 in 1985.  On information and belief, the Replacement 

Fly Ash Holding Area may have also been designated to receive sluiced fly ash from Unit 4 during 

intermittent emergencies in which the fly ash was unable to be conveyed to the Former Landfill.  

It is unknown whether the Replacement Fly Ash Holding Area ever received sluiced fly ash from 

Unit 4 during emergencies.  By the early 1990s, the Replacement Fly Ash Holding Area had been 

drained of water and was covered by the Former Landfill. 

 The Fly Ash Holding Area Extension – In or around 1982, SIPC received a permit from 

IEPA to construct the Fly Ash Holding Area Extension to the west of the Replacement Fly Ash 

Holding Area and build a berm around a portion of the Former Landfill area that received fly ash 

and scrubber sludge from Pond 4.  See 1981 Permit, Ex. 7.  The extent to which the Fly Ash 

Holding Area Extension actually received any fly ash is unknown.  By the early 1990s, the Fly 

Ash Holding Area Extension also did not hold water and was covered in part by the Former 

Landfill.  The remaining area was covered by soil and other material from the plant, including 

debris cleaned from the pond system.   

 All three Former Fly Ash Holding Units are in the area of the Former Landfill.  See Site 

Map, Ex. 3.  These units were included in the landfill area and thus, were of part of the Former 

Landfill operation for decades before the landfill ceased operating in 2015.  At least most of the 

area that at one time encompassed these units when operating was covered by 1991, and the entire 
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area was covered before October 2015 by landfill material, which included dry CCR, soil, and 

sediments. As discussed above, use of the Former Landfill is believed to have started around 1978 

for scrubber sludge and fly ash disposal.  SIPC estimates that the maximum volume of scrubber 

sludge and ash deposited in the Former Landfill was approximately 1.5 million cubic yards.  

 In September of 1992, SIPC submitted to IEPA an Initial Facility Report (“IFR”) for the 

Former Landfill.  See IEPA Initial Facility Report – for On-Site Facilities (Sept. 18, 1992), attached 

as Ex. 15.  In 1993, SIPC installed groundwater monitoring wells around the Former Landfill in 

accordance with Illinois landfill regulations.  After that time, SIPC submitted annual groundwater 

monitoring reports to IEPA pursuant to the landfill regulations. Because the Former Landfill did 

not receive CCR after the effective date of 40 C.F.R. Part 257, the landfill is not subject to the 

requirements of Part 257.  See 40 C.F.R. § 257.50(d).     

 As discussed below, in March 2020, IEPA issued a Violation Notice (“VN”) for the Former 

Landfill, alleging violations of Section 21 of the Illinois Environmental Protection Act (“the Act”), 

the Illinois landfill regulations, and groundwater quality standards, and listing several remedial 

actions SIPC could take to resolve the alleged violations.  See IEPA Violation Notice L-2020-

00035 (Mar. 20, 2020) (“2020 Landfill VN”), attached as Ex. 16.  In December 2020, and in 

response to IEPA’s request, SIPC submitted a landfill closure plan to IEPA consistent with the 

Illinois landfill regulations for closure cited by IEPA in the landfill VN (2020 Landfill VN, Ex. 

16), and since that time, SIPC has negotiated some elements of that plan with IEPA.  SIPC is ready 

to proceed with that landfill closure plan as soon as it receives IEPA’s approval.  

  As set forth in the proposed landfill closure plan, SIPC intends to close the Former Landfill 

in accordance with the requirements of 35 Ill. Admin. Code § 811.314.  At a minimum, the final 

proposed cover system for the Former Landfill will consist of a conventional soil cap with a 
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minimum thickness of 6 feet (3-foot low-permeability layer overlain by a 3-foot final protective 

layer) or an alternate geosynthetic cap with a minimum thickness of 4 feet consisting from the 

bottom up of the following: 1-foot thick low-permeability layer, 40-mil linear low-density 

polyethylene (LLDPE) geomembrane, a double-sided geocomposite drainage layer and a 3-foot 

final protective layer.  The proposed Former Landfill cover includes the area that once contained 

the Former Fly Ash Holding Units.  See Former Landfill Closure Plan, Ex. 10, Figure B-05.   

 Despite issuing a VN to SIPC for alleged violations of landfill regulations, IEPA now 

appears to argue—apparently based on its proximity to the Former Fly Ash Holding Units—that 

the Former Landfill is subject to Part 845 (even though Part 845 explicitly exempts CCR landfills).  

As discussed infra at Part III.B, IEPA’s position is incorrect.  In addition, this development has 

delayed finalization and execution of SIPC’s proposed landfill closure plan.   

D. The Federal CCR Rule and the WIIN Act. 

 CCR disposal is regulated at the federal level pursuant to Part 257, which was promulgated 

on April 17, 2015. See Hazardous and Solid Waste Management System; Disposal of Coal 

Combustion Residuals from Electric Utilities, 80 Fed. Reg. 21,302 (April 17, 2015) (“Final Rule”), 

attached in relevant part as Ex. 17. Part 257 was promulgated pursuant to the federal Resource 

Conservation and Recovery Act, Subtitle D and includes comprehensive technical requirements 

for regulated CCR landfills and CCR surface impoundments.  Part 257 defines a “CCR surface 

impoundment” as “a natural topographic depression, man-made excavation, or diked area, which 

is designed to hold an accumulation of CCR and liquids, and the unit treats, stores, or disposes of 

CCR.”  40 C.F.R. § 257.53.     

 In December 2016, the President signed the Water Infrastructure Improvements for the 

Nation Act (the “WIIN Act”), Pub. L. No 114-322 (2016). The WIIN Act authorized states to 
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adopt permit programs that, upon approval by the U.S. Environmental Protection Agency (U.S. 

EPA), may operate in lieu of Part 257.  42 U.S.C. § 6945(d)(1)(B).  State programs must be as 

protective as Part 257.  Id. § 6945(d)(1)(B)(ii).  The WIIN Act further allows U.S. EPA to enforce 

violations of the Part 257 and requires U.S. EPA to develop a federal permitting program for CCR 

surface impoundments that would apply in states that elect not to seek approval of a state CCR 

permitting program.  42 U.S.C. § 6945(d)(2)(B).    

E. The Illinois CCR Act and Part 845. 

 On July 30, 2019, the Illinois Legislature adopted the Illinois Coal Ash Pollution 

Prevention Act (“Illinois CCR Act”).  415 Ill. Comp. Stat. 5/22.59.  In the findings section of that 

Illinois CCR Act, the Legislature stated that “CCR generated by the electric generating industry 

has caused groundwater contamination and other forms of pollution at active and inactive plants 

throughout this State,” and “environmental laws should be supplemented to ensure consistent, 

responsible regulation of all existing CCR surface impoundments[.]”7 415 Ill. Comp. Stat 

5/22.59(a)(3), (4). 

  The Illinois CCR Act copied Part 257’s definition of a CCR surface impoundment:  “a 

natural topographic depression, man-made excavation, or diked area, which is designed to hold an 

accumulation of CCR and liquids, and the unit treats, stores, or disposes of CCR.” 415 Ill. Comp. 

Stat. 5/3.143.  A pond that does not satisfy this definition is not subject to Part 257 or the Illinois 

CCR Act.  

                                                 
7 Prior to passage of the Illinois CCR Act, most CCR surface impoundments in Illinois were regulated as 
waste water treatment units.  See R 2020-019, In the Matter of Standards for the Disposal of Coal 
Combustion Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, IEPA’s Statement 
of Reasons (Mar. 30, 2020) (“IEPA Statement of Reasons”), attached as Ex. 18 at 4.  
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 The Illinois CCR Act prohibits any person from allowing the discharge of contaminants 

from a CCR surface impoundment to the environment so as to cause a violation of the Illinois CCR 

Act; requires owner and operators of CCR surface impoundments to obtain construction permits 

from IEPA; requires IEPA approval prior to closing any CCR surface impoundment; and requires 

post-closure financial assurance for closed CCR surface impoundments.8 415 Ill. Comp. Stat.  

5/22.59(b), (d), (f).  

 The Illinois CCR Act also set forth a fee regime, pursuant to which covered CCR surface 

impoundment owners and operators must pay initial and annual fees to IEPA for certain closed 

CCR surface impoundments, as well as those that have not completed closure.  415 Ill. Comp. Stat. 

5/22.59(j). The Illinois CCR Act also required the Board to adopt rules governing CCR surface 

impoundments that must be at least as protective and comprehensive as Part 257.  See 415 Ill. 

Comp. Stat. 5/22.59(g).   

F. The Part 845 Rulemaking. 

 On March 30, 2020, IEPA proposed regulations titled “Standards for the Disposal of Coal 

Combustion Residuals in Surface Impoundments” to be included as Part 845 of Illinois 

Administrative Code’s Title 35.  According to the Statement of Reasons issued with the proposed 

regulations,   

The foremost purpose and effect of this regulatory proposal is to fulfill Illinois 
EPA’s statutory obligation to propose CCR rules consistent with the requirements 
in Section 22.59(g).  The second purpose and effect of this regulatory proposal is 
to protect the groundwater within the state of Illinois. . . . Groundwater has an 
essential and pervasive role in the social and economic well-being of Illinois, and 
is important to the vitality, health, safety, and welfare of its citizens. This rule has 
been developed based on the goals above and the principle that groundwater 
resources should be utilized for beneficial and legitimate purposes. See 415 ILCS 

                                                 
8 The Illinois CCR Act’s financial assurance requirements do not apply to SIPC because it is a not-for-profit 
electric cooperative. 415 Ill. Comp. Stat. 5/22.59(f).   
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55/1 et seq. Its purpose is to prevent waste and degradation of Illinois’ 
groundwater. The proposed rule establishes a framework to manage the 
underground water resource to allow for maximum benefit of the State. 
 

IEPA Statement of Reasons, Ex. 18 at 10 (emphasis added)9. IEPA’s Statement of Reasons 

attached a list of “power generating facilities with CCR surface impoundments [that] may be 

affected by Illinois EPA’s proposed rule.”  Id. at 36–37.  IEPA indicated, incorrectly, on that list 

that Marion Station includes nine CCR surface impoundments.  Id. at 37.      

 The Board held two sets of hearings and received 138 written public comments on the 

proposed rules.  SIPC submitted public comments to the Board on September 25, 2020.  In those 

comments, SIPC stated that only one of the units at Marion Station of the nine ponds then identified 

by IEPA—former Emery Pond (which is not at issue in this Petition)—is actually a CCR surface 

impoundment as defined in the then-proposed regulations, the Illinois CCR Act, and Part 257.  See 

R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion Residuals in Surface 

Impoundments: Proposed new 35 Ill. Adm. Code 845, SIPC Comments to Illinois Pollution Control 

Board (Sept. 25, 2020), attached as Ex. 19. 

G. The Board’s Opinion and the Final Rule.  

 The Board issued its Second Notice Opinion and Order (“Second Notice Opinion”) on 

February 4, 2021. The Second Notice Opinion largely adopted IEPA’s proposed rules, including 

its definition of “CCR surface impoundment” as a “natural topographic depression, man-made 

excavation, or diked area, which is designed to hold an accumulation of CCR and liquids, and the 

surface impoundment treats, stores, or disposes of CCR.” R 2020-019, In the Matter of Standards 

                                                 
9 For all citations to R 2020-019 rulemaking materials—except Board orders and the final Part 845—we 
have provided excerpted documents including only the relevant and cited page numbers. The page number 
cited here, and for all R 2020-019 materials, is the page number of the document, not the page number of 
the exhibit. 
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for the Disposal of Coal Combustion Residuals in Surface Impoundments: Proposed new 35 Ill. 

Adm. Code 845, Illinois Pollution Control Board’s Second Notice Opinion and Order, at 11 (Feb. 

4, 2021) (“Second Notice Opinion and Order”); see also 35 Ill. Admin. Code § 845.120. Thus the 

Board, like the legislature in the Illinois CCR Act, adopted Part 257’s definition of “CCR surface 

impoundment.”    

 The final Part 845 also adopted the following definitions that are relevant to the instant 

petition:  

“Existing CCR surface impoundment” means a CCR surface impoundment in which CCR 
is placed both before and after October 19, 2015, or for which construction started before 
commenced prior to October 19, 2015 and in which CCR is placed on or after October 19, 
2015. A CCR surface impoundment has started commenced construction if the owner or 
operator has obtained the federal, State, and local approvals or permits necessary to begin 
physical construction and a continuous on-site, physical construction program had begun 
before prior to October 19, 2015.  
 
. . .  
  
“Inactive CCR surface impoundment” means a CCR surface impoundment in which CCR 
was placed before but not after October 19, 2015 and still contains CCR on or after October 
19, 2015. Inactive CCR surface impoundments may be located at an active facility or 
inactive facility.   
 

 35 Ill. Admin. Code § 845.120.  The Board declined industry’s request to adopt a new 

definition of de minimis units in Part 845, at least in part because it did not want to “create” new 

language that was not in Part 257, which could create inconsistency.  Second Notice Opinion and 

Order at 14–15.  In so doing, the Board appeared to recognize that such units may not be subject 

to Part 845, just as such units are not subject to Part 257, because they are not “CCR surface 

impoundments.”  The Second Notice Opinion suggested that there is authority to determine such 

units are not covered CCR surface impoundments subject to Part 845, and that operators of de 
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minimis units could—if necessary—petition for a variance or an adjusted standard from Part 845 

if it disagrees with how the IEPA characterized a unit:   

Regulatory relief mechanisms are available to owners and operators when they 
disagree with an IEPA determination concerning whether a unit is a CCR surface 
impoundment. In those instances, an owner or operator may seek an adjusted 
standard or a variance from the Board 
 

Id. at 14.  

 Following approval by the Joint Committee on Administrative Rules (“JCAR”), the Board 

adopted Part 845 as final on April 15, 2021, with an effective date of April 21, 2021.  See R 2020-

019, In the Matter of Standards for the Disposal of Coal Combustion Residuals in Surface 

Impoundments: Proposed new 35 Ill. Adm. Code 845, Illinois Pollution Control Board’s Final 

Order Adopted Rule (Apr. 15, 2021) (“Final Order”). 

H. The Violation Notices 

 SIPC has received, over the course of the past three years, three VNs from IEPA that are 

relevant to this Petition.10  

1. The Pond VNs. 

 On July 28, 2020, IEPA issued VN No. W-2020-00046 (the “Initial Fee VN”) to SIPC 

alleging that SIPC failed to pay initial fees for current and former ponds at Marion Station that 

IEPA alleged were CCR surface impoundments that had not completed closure by the effective 

date of the Illinois CCR Act.  See IEPA Violation Notice W-2020-00046 (July 28, 2020), attached 

as Ex. 20.  Specifically, the VN alleged that SIPC had not paid initial fees for Ponds 1, 2, 3, 4, 6, 

                                                 
10 By a letter dated July 3, 2018, IEPA also issued a VN to SIPC pursuant to Section 31(a)(1) of the Act 
(Violation Notice No. W-2018-00041), alleging violations of groundwater quality standards for various 
constituents based on groundwater sampling at monitoring wells surrounding or near former Emery Pond. 
As discussed supra, SIPC closed former Emery Pond by removal pursuant to an IEPA-approved closure 
compliant with Part 257 and Part 845, and it is not included in this Petition. 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



 

20 

 

A-1, B-3, and South Fly Ash Pond.  Relevant to this Petition, SIPC explained in response to IEPA’s 

VN that Ponds 3, 4, 6, B-3, and South Fly Ash Pond do not meet the definition of a “CCR surface 

impoundment” under the Illinois CCR Act, including because they are de minimis ponds.  SIPC 

proposed, but IEPA rejected, terms for a compliance commitment agreement to resolve the alleged 

violations.  For the three ponds, all no longer in operation and at issue in the VN but not this 

Petition—Ponds 1, 2, and A-1, SIPC denies they are regulated CCR surface impoundments11 but 

is still discussing them with IEPA.   

 On December 16, 2020, IEPA issued another VN, No. W-2020-00087 (the “Annual Fee 

VN”), this time alleging that SIPC failed to pay annual fees as required by the Act for the same 

current and former ponds at issue in VN No. W-2020-00046.  See IEPA Violation Notice W-2020-

00087 (Dec. 16, 2020), attached as Ex. 21.  Again, SIPC responded, denying the allegations but 

proposing terms for a compliance commitment agreement to resolve the alleged violations.  IEPA 

again rejected SIPC’s proposal.  SIPC remains in active negotiations with IEPA regarding the 

allegations in the Annual Fee VN. 

 IEPA requested, and SIPC agreed, that SIPC complete a pond investigation pursuant to an 

agreed protocol designed to yield information related to whether the five De Minimis Units at issue 

in this Petition qualify as excluded de minimis units.  The investigation is intended to gather 

information related to the extent and composition of the sediments in the De Minimis Units.  That 

pond investigation is ongoing, and SIPC plans to supplement its Petition to include the results of 

that investigation once it is complete and the related report has been generated and provided to 

                                                 
11 SIPC has explained to IEPA in response to the VN why the other three ponds are not regulated CCR 
surface impoundments: former Ponds 1 and 2 temporarily contained, when in operation, beneficially used 
CCR, as discussed above, and water, and CCR was removed from Pond A-1 before October 2015.   
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IEPA in connection with the VN proceedings.  As discussed infra at Part III.A, SIPC believes the 

history of the De Minimis Units, alone, makes clear that they are not CCR surface impoundments 

and should not be subject to the requirements of Part 845.  SIPC anticipates that the results of the 

ongoing pond investigation will support that conclusion. 

2. The Landfill VN. 

As discussed supra at Part II.C.2, by letter dated March 20, 2020, IEPA issued a VN to 

SIPC pursuant to Section 31(a)(1) of the Act, No. L-2020-00035 (the “Landfill VN”), alleging 

SIPC’s failure to comply with various requirements of Illinois landfill regulations in its operation 

and management of the Former Landfill. See 2020 Landfill VN, Ex. 16.  Specifically, IEPA alleged 

violations of Part 811’s intermediate and final cover requirements, Parts 815 and 812’s 

requirements for filing an IFR, Part 811’s requirements related to final slope and stabilization, and 

Part 811 groundwater monitoring requirements. Nowhere in that VN did IEPA allege violations 

of—or even reference—Part 257, the Illinois CCR Act, or Part 845.   

SIPC denied the allegations in the VN but provided certain requested information to IEPA 

and, in December 2020, submitted a proposed plan to close the Former Landfill in compliance 

with Parts 811 and 815.  In March 2021, nearly three months after receiving SIPC’s proposed 

landfill closure plan, an IEPA representative for the first time informed SIPC of a new position 

that the Former Landfill was regulated by and required to close pursuant to Part 845, rather than 

pursuant to the Illinois landfill regulations under which the Former Landfill had been operating for 

decades (and under which IEPA had issued the VN).  As set forth herein, SIPC disagrees with 

IEPA’s new position and remains in negotiations with IEPA regarding a timely and protective 

landfill closure.   
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I. Requested Relief 

 Through this petition, SIPC requests a finding of inapplicability from the Part 845 

requirements for the De Minimis Units and the Former Fly Ash Holding Units or, in the alternative, 

an adjusted standard exempting the De Minimis Units and the Former Fly Ash Holding Units from 

the requirements of Part 845. 

III. REQUEST FOR FINDING OF INAPPLICABILITY. 

 The Board has recognized that a Petition for an adjusted standard can, in the alternative, 

seek a finding of inapplicability from the regulation at issue. See AS 2009-003, In the Matter of 

Petition of Westwood Lands, Inc. for an Adjusted Standard from Portions of 35 Ill. Adm. Code 

807.14 and 35 Ill. Adm. Code 807.104 and 35 Ill. Adm. Code 810.103 or, in the Alternative, a 

Finding of Inapplicability, Opinion and Order of the Board (Oct. 7, 2010) (granting request for a 

finding of inapplicability from solid waste regulations); AS 2004-002, In the Matter of Petition of 

Jo’Lyn Corporation and Falcon Waste and Recycling Inc. for an Adjusted Standard from 35 Ill. 

Adm. Code 807.103 and 35 Ill. Adm. Code 810.103, or in the Alterative, a Finding of 

Inapplicability, Opinion and Order of the Board (Apr. 7, 2004) (granting a request for a finding of 

inapplicability from solid waste regulations).  Such relief is appropriate here on the basis that none 

of the units at issue are CCR surface impoundments subject to Part 845, as set forth further below.  

A. The De Minimis Units Are Not Subject to Part 845.  

 Part 845 is clear that it only regulates “CCR surface impoundments.”  The regulation’s 

“Scope and Purpose” section specifies that Part 845 applies to “owners and operators of new and 

existing CCR surface impoundments,” 35 Ill. Admin. Code § 845.100(a), and “inactive CCR 

surface impoundments at active and inactive electric utilities or independent power producers.”  

Id. § 845.100(b).  As discussed below, none of the units at issue are CCR surface impoundments, 
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new or existing CCR surface impoundments, or inactive CCR surface impoundments, and 

therefore, none of the current and former ponds at issue are covered by Part 845.  

1. The De Minimis Units Are Not “CCR Surface Impoundments.”  

 As discussed below, the De Minimis Units are not “CCR surface impoundments” as 

defined in Part 257 or Part 845.  Both Part 257 and Part 845 define a CCR surface impoundment 

as “a natural topographic depression, man-made excavation, or diked area, which is designed to 

hold an accumulation of CCR and liquids, and the unit12 treats, stores, or disposes of CCR.”  40 

C.F.R. § 257.53 (emphasis added); 35 Ill. Admin. Code § 845.120 (emphasis added).  None of the 

De Minimis Ponds meet this two-part definition, which focuses on the present function of an 

impoundment as of the effective date of Part 257.13  

 As discussed above, the De Minimis Units are not presently designed to—and do not—

hold a necessary accumulation of CCR and liquids.  To the extent they ever did, they have not 

done so since long before October 19, 2015.  Accordingly, the De Minimis Units do not fall within 

the first part of the definition of CCR surface impoundment.  And none of the De Minimis Units 

currently treat, store, or dispose of CCR, and (to the extent they ever did) have not done so since 

                                                 
12 Part 845 substitutes “surface impoundment” for “unit,” but this works no substantive change.  35 Ill. 
Admin. Code § 845.120 
13 Part 257, upon promulgation, did not impose any requirements on any CCR surface impoundments that 
no longer existed or had closed before the rule’s effective date—i.e., those that no longer contained water 
and could no longer impound liquid.  Final Rule, Ex. 17 at 21,343.  Whether a unit met the definition of 
CCR surface impoundment depended on what waste was managed in the unit as of October 19, 2015.  The 
court’s decision in Util. Solid Waste Activities Grp. v. Envtl. Prot. Agency, 901 F.3d 414 (D.C. Cir. 2018) 
(“USWAG”) reversed and remanded the federal rules to the U.S. EPA to regulate any ash pond that was a 
“legacy pond,” which is an inactive CCR surface impoundment at a closed or no longer operating facility.  
The USWAG decision described the risks posed by legacy ponds as risks associated with open, wet ponds 
that were not closed.  See USWAG, 901 F.2d at 432–33.  The USWAG decision’s remand did not speak to 
ponds at active facilities that contained de minimis CCR or could no longer contain water and impound 
liquid as of the effective date of the rule.  Accordingly, the USWAG decision did not order U.S. EPA to 
regulate units like the De Minimis Units or the Former Fly Ash Holding Units. 
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October 19, 2015, as required by the second part of the definition of CCR surface impoundment.  

The De Minimis Units therefore fall outside the plain language of the definition of “CCR surface 

impoundment” and, consequently, Part 845.  

 The fact that certain of the De Minimis Units may have received historic, largely indirect, 

discharges of CCR does not bring them within the definition of a “CCR surface impoundment.”  

To the contrary, both the history and the current condition of the De Minimis Units makes clear 

that they are the precisely the type of de minimis units that the U.S. EPA intended to exclude from 

the definition of CCR surface impoundment in Part 257 and which, accordingly, should also be 

excluded from Part 845 under the same definition.  

  In its preamble to the Final Rule, U.S. EPA stated that  

The Agency received many comments on the proposed definition of CCR surface 
impoundment. The majority of commenters argued that the definition was overly 
broad and would inappropriately capture surface impoundments that are not 
designed to hold an accumulation of CCR. Commenters were concerned that the 
proposed definition could be interpreted to include downstream secondary and 
tertiary surface impoundments, such as polishing, cooling, wastewater and holding 
ponds that receive only de minimis amounts of CCR.  
 

Final Rule, Ex. 17 at 21,357.  

 In response to those concerns, U.S. EPA reviewed the risk assessment on which Part 257 

was based “to determine the characteristics of the surface impoundments that are the source of the 

risks the rule seeks to address.”  Id.   

Specifically, these are units that contain a large amount of CCR managed with 
water, under a hydraulic head that promotes the rapid leaching of contaminants. . . 
. EPA agrees with commenters that units containing only truly ‘‘de minimis’’ 
levels of CCR are unlikely to present the significant risks this rule is intended to 
address. 
 

Id. (emphasis added).  
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 Accordingly, U.S. EPA amended the definition of CCR surface impoundment in the Final 

Rule “to clarify the types of units that are covered by the rule”: “a natural topographic depression, 

man-made excavation, or diked area, which is designed to hold an accumulation of CCR and 

liquids, and the unit treats, stores, or disposes of CCR.”  Id. (emphasis added).  The intent of the 

amendment was to implement U.S. EPA’s determination, as described in Part 257’s preamble, that 

de minimis units would be excluded from Part 257 requirements.  U.S. EPA’s amended definition 

is, as noted above, the same definition used in Part 845.  See 35 Ill. Admin. Code § 845.120. 

 In making the change, U.S. EPA noted that it “agrees with commenters that relying solely 

on the criterion from the proposed rule that the unit be designed to accumulate CCR could 

inadvertently capture units that present significantly lower risks, such as process water or cooling 

water ponds, because, although they will accumulate any trace amounts of CCR that are present, 

they will not contain the significant quantities that give rise to the risks modeled in EPA’s 

assessment. By contrast, units that are designed to hold an accumulation of CCR and in which 

treatment, storage, or disposal occurs will contain substantial amounts of CCR and consequently 

are a potentially significant source of contaminants.” Final Rule, Ex. 17 at 21,357.  

 The Illinois CCR Act and Part 845 both incorporate Part 257’s definition of “CCR surface 

impoundment,” with the amended language that implemented EPA’s determination that de 

minimis units would not be considered regulated surface impoundments. Thus, Part 845 and the 

Illinois CCR Act do not apply to de minimis units.   

 The Board declined to “create” a new definition of “de minimis,” as it is not expressly 

defined in Part 257, but that decision did not mean that de minimis units would be covered under 

Part 845. Second Notice Opinion and Order at 14–15.  Indeed, that decision was based at least in 

part on concerns about assuring conformity with U.S. EPA’s rule.  Id. at 15.  And Part 257 does 
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not apply to de minimis units as such units are described by U.S. EPA, including in the Preamble 

to its final CCR rule. See Final Rule, Ex. 17 at 21,357.  Consistently, the Board also implicitly 

recognized in its discussion of defining de minimis units that IEPA might make decisions about 

whether a unit qualifies as an excluded de minimis unit, and, if a company disagreed, it could chose 

to seek relief from the Board, including, for example, an adjusted standard.  Second Notice Opinion 

and Order at 14.  IEPA, and the Board, may determine that a unit is de minimis and thus not 

regulated because the regulations do not apply to such units under the identical “CCR surface 

impoundment” definitions in Part 257 and Part 845.  Here, for the reasons set forth below, SIPC 

asks the Board in the first instance14 to determine that the De Minimis Units are not regulated CCR 

surface impoundments.  

  The history of the De Minimis Units outlined above shows that they do not “contain a 

large amount of CCR managed with water, under a hydraulic head that promotes the rapid leaching 

of contaminants.” Final Rule, Ex. 17 at 21,357.  To the extent any of the De Minimis Units ever 

received discharges of CCR, the discharges were mostly indirect, either from pond overflow or 

process waste water. The only De Minimis Unit that is known to have received direct wastewater 

discharges of CCR—Pond B-315—likely only did so for short periods of time, has not received 

any CCR for decades, and is no longer able to contain water.  See supra at Part II.C.1.  Accordingly, 

none of the ponds at issue ever contained “significant quantities” or “substantial amounts” of CCR.  

Further, all of the De Minimis Units have been cleaned of debris since Marion Station switched to 

fully dry handling of fly ash, and those cleanings would have removed any CCR that would have 

                                                 
14 As set forth below, if the Board denies this request, SIPC asks the Board for an adjusted standard with 
respect to the De Minimis Units.   
15 While the South Fly Ash Pond was designed to receive direct discharges of CCR, it never did receive 
direct discharges of CCR.  See supra at p. 9. 
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accumulated in them as a result of historic operations.  As a result, the De Minimis Units simply 

do not present the “significant risks” Part 257, and Part 845, are intended to address.   

 Given that the De Minimis Units are not CCR surface impoundments under Part 257, the 

Board should find that they also are not covered by Part 845.  As noted above, the definition of 

“CCR surface impoundment” is identical in both Part 257 and Part 845, and plainly excludes the 

De Minimis Units.  As a practical matter, it would be anomalous to say the least that the same 

words mean something different in Part 845 and that a unit is subject to Part 845 but excluded by 

Part 257.  Part 257 clearly excludes units such as the De Minimis Units.  Further, the administrative 

record is clear that the legislature, IEPA, and the Board in adopting the same definition of “CCR 

surface impoundments” as Part 257, all intended for Part 845 to regulate the same universe of 

“CCR surface impoundments” as Part 257.  See, e.g., R 2020-019, In the Matter of Standards for 

the Disposal of Coal Combustion Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. 

Code 845, IEPA Responses to Pre-Filed Questions (Aug. 3, 2020) (“IEPA Responses”), attached 

as Ex. 22 at 7–8 (“It is the Agency’s position that the same universe of CCR surface impoundments 

[that is regulated by Part 257] is intended to be regulated by Part 845.”); id. at 17 (“CCR surface 

impoundments not subject to Part 257, are not subject to the requirements of Part 845. (Agency 

Response)”); R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion 

Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, Hearing Transcript 

(Aug. 11, 2020), attached as Ex. 23 at 43–44 (Q: “[M]y question was is Part 845 intended to apply 

to the same ponds that are subject to requirements under Part 257 given that they both define CCR 

surface impoundments in an identical fashion?” A: “In the Agency’s opinion, they will be the same 

ones.”); Final Order, at 8 (noting that “many of the technical elements required of owners and 

operators of CCR surface impoundments are already required under federal law.”).  
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   Indeed, to the extent IEPA had desired to deviate from Part 257 for the scope of units of 

covered by Part 845, it admitted that it did not conduct its own risk assessment or otherwise gather 

evidence that would support doing so. See, e.g., IEPA Responses, as Ex. 22 at 55 (Q: “Are you 

familiar with the Risk Assessment performed by U.S. EPA when it finalized the 2015 Federal CCR 

Rule?” A: “No.”); R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion 

Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845,  First Supplement to 

IEPA Pre-Filed Responses (Aug. 5, 2020), attached as Ex. 24 at 37–38 (admitting that IEPA did 

not perform its own risk assessment and IEPA relied upon U.S. EPA’s risk assessment “to the 

extent that USEPA’s risk assessment was used by USEPA to develop the requirements of Part 

257”). There is no question, then, that the De Minimis Units are excluded from regulation under 

both Part 257 and Part 845. 

2. The De Minimis Units Are Not Existing or Inactive CCR Surface 
Impoundments. 

 The De Minimis Units also do not fall within the definition of “existing CCR surface 

impoundment” or “inactive CCR surface impoundment” under either Part 845 or Part 257.  As an 

initial matter, under either regulatory scheme, a unit cannot be an “existing CCR surface 

impoundment” or an “inactive CCR surface impoundment” unless it is first a “CCR surface 

impoundment” which, as discussed above, the De Minimis Units are not.  See, e.g., Second Notice 

Opinion and Order, at 15 (“The Board notes that for an impoundment to be an inactive surface 

impoundment, first it must be a CCR surface impoundment, which is defined in Section 845.120 

as being designed to ‘hold CCR and liquid.’” (emphasis in original)).  Furthermore, it is undisputed 

that none of the De Minimis Units “received” CCR or had CCR “placed” in them—other than any 

small amounts that may have been incidentally deposited through indirect discharges, runoff, or 
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air—on or after October 2015. The De Minimis Units thus are clearly not “existing CCR surface 

impoundments” under Part 257 or Part 845.    

 The De Minimis Units are likewise not “inactive CCR surface impoundments.”  Part 257 

defines an “inactive surface impoundment” as a “CCR surface impoundment that no longer 

receives CCR on or after October 19, 2015 and still contains both CCR and liquids on or after 

October 19, 2015”  40 C.F.R. § 257.53.  Part 845 similarly defines “inactive CCR surface 

impoundment” as a “CCR surface impoundment in which CCR was placed before but not after 

October 19, 2015 and still contains CCR on or after October 19, 2015.”  There is no dispute that 

CCR was never “placed” in the South Fly Ash Pond or Pond 6, either before or after October 19, 

2015.  Those ponds plainly are not inactive CCR surface impoundments. To the extent any CCR 

was ever “placed” in the Ponds 3, 4, or B-3 decades ago, the historical record is clear that any 

historic receipt of CCR by those ponds was temporary and intermittent in nature and of de minimis 

amounts of CCR not intended to be covered under Part 257 or Part 845. Accordingly, the De 

Minimis Units do not presently contain more than de minimis amounts of CCR, which is not 

sufficient to meet the requirements for regulation as an inactive CCR surface impoundment under 

either Part 257 or Part 845.  Accordingly, the De Minimis Units should not be regulated as inactive 

CCR surface impoundments under Part 257 or Part 845.  

B. The Former Fly Ash Holding Units Are Not Subject to Part 845. 

1. The Former Fly Ash Holding Units Are Not CCR Surface Impoundments, 
Existing CCR Surface Impoundments, or Inactive CCR Surface 
Impoundments.  

 The Former Fly Ash Holding Units are likewise not “CCR surface impoundments” subject 

to Part 257 or Part 845.  The Former Fly Ash Holding Units are—and have been since at least the 

early 1990s—dry and operated in conjunction with the on-site, Former Landfill which, in turn, has 
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been operated and regulated as an on-site, permit-exempt, landfill pursuant to 35 Ill. Admin. Code 

Part 815 for decades.  The Former Fly Ash Holding Units are not currently, and were not as of 

October 19, 2015, “designed to hold an accumulation of CCR and liquids” and accordingly, fall 

outside of the plain definition of “CCR surface impoundment.” See supra at Part III.A.1; see also 

U.S. EPA, Comment Summary and Response Document: Hazardous and Solid Waste 

Management System; Identification and Listing of Special Wastes; Disposal of Coal Combustion 

Residuals from Electric Utilities; Proposed Rule, Vol. 3 (Dec. 2014), attached as Ex. 25 at 73 

(“CCR surface impoundments that have been dewatered and are no longer able to hold free liquids” 

prior to October 19, 2015 “are not subject to [Part 257].”).   

 Because the Former Fly Ash Holding Units are not CCR surface impoundments, they do 

not fall within the definition of “existing” or “inactive CCR surface impoundments.”  See supra at 

Part III.A.2 (relating to the De Minimis Units and emphasizing that in order to be regulated as an 

existing or inactive CCR surface impoundment, the unit at issue must first be a “CCR surface 

impoundment” within the meaning of Parts 845 and 257).  The Former Fly Ash Holding Units also 

do not satisfy other key elements of the “existing” and “inactive” CCR surface impoundment 

definitions.   

 The Former Fly Ash Holding Units cannot be “existing CCR surface impoundments” 

because they did not receive CCR after October 19, 2015.  The Former Fly Ash Holding Units 

cannot be “inactive CCR surface impoundments” because, to the extent the units contained CCR 

after October 19, 2015, the units did not contain water after October 19, 2015.  The Former Fly 

Ash Holding Units are thus plainly excluded from the Part 257 definition of “inactive CCR surface 

impoundment,” which requires that an inactive unit contain CCR and water after October 19, 

2015. See 40 C.F.R. § 257.53.  In promulgating its definition of an inactive CCR surface 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



 

31 

 

impoundment, U.S. EPA noted that Part 257 “was designed to address units that pose the highest 

level of risk: “units that contain a large amount of CCR managed with water, under a hydraulic 

head that promotes the rapid leaching of contaminants.”  Final Rule, Ex. 17 at 21,357 (emphasis 

added).  As a result, U.S. EPA decided not to “impose any requirements on any CCR surface 

impoundments that have in fact ‘closed’ before the rule’s effective date [October 19, 2015]—i.e., 

those [like the Former Fly Ash Holding Area Units] that no longer contain water and can no longer 

impound liquid.” Id. at 21,343.  As discussed above, the record is clear that the legislature, IEPA, 

and the Board all intended for Part 845 to encompass the same universe of CCR surface 

impoundments as Part 257.  See supra at Part III.A.1.  Accordingly, because the Former Fly Ash 

Holding Units are not regulated as inactive CCR surface impoundments under Part 257, they also 

should not be regulated as inactive CCR surface impoundments under Part 845.  

2. The Former Fly Ash Holding Units Have Been Managed for Decades as a 
Landfill, which Is Excluded from Regulation under Part 845.  

 The Former Fly Ash Holding Units are not subject to Part 845 for the separate reason that 

they function (and have functioned for decades) as part of the Former Landfill, and both Part 257 

and Part 845 make clear that CCR landfills are not surface impoundments.  Part 257 specifically 

defines a CCR landfill as not being a CCR surface impoundment: “CCR landfill or landfill means 

an area of land or an excavation that receives CCR and which is not a surface impoundment, an 

underground injection well, a salt dome formation, a salt bed formation, an underground or 

surface coal mine, or a cave.”  40 C.F.R. § 257.53 (emphasis added).  Part 257 likewise contains 

separate and distinct requirements for CCR landfills and CCR surface impoundments.  Compare, 

e.g., 40 C.F.R. § 257.70 with 40 C.F.R. § 257.71 and 40 C.F.R. § 257.84 with 40 C.F.R § 257.83.  
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There is simply no question that the U.S. EPA intended to regulate CCR landfills separately from 

CCR surface impoundments in Part 257.16   

   Part 845 is likewise clear that it does not regulate CCR landfills; the “Scope and Purpose” 

section states “this Part does not apply to landfills that receive CCR.”  35 Ill. Admin. Code § 

845.100(h) (emphasis added).  The Board explicitly declined to extend Part 845’s reach to landfills 

and other unconsolidated piles of CCR during the rulemaking, stating “that regulation of these 

unconsolidated coal ash fills and piles is beyond the scope of [the Illinois CCR Act].”  Second 

Notice Opinion and Order, at 12.  Instead, the Board opted to open a separate sub-docket to explore 

regulating CCR in landfills and unconsolidated coal ash fills and piles.  Id.  IEPA agreed with the 

Board, taking the position that “limiting Part 845 to CCR surface impoundments is necessary and 

appropriate.”  R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion 

Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, IEPA Post-Hearing 

Comments (Oct. 30, 2020), attached as Ex. 26 at 10.  There is no question that the Former 

Landfill—including the Former Fly Ash Holding Area Units—at Marion Station operated as a 

landfill and has been regulated as a landfill for decades.  See supra at Part II.C.2.  Indeed, as 

recently as March 2020, IEPA issued a VN to SIPC for alleged violations of the Illinois landfill 

regulations at the Former Landfill.  As part of the Former Landfill, the Former Fly Ash Holding 

Units cannot be subject to Part 845. Illinois landfill regulations, consistent with Part 257 and Part 

845, clearly state that a landfill is not a surface impoundment.17 

                                                 
16 As noted supra, the Former Landfill at Marion Station is not regulated pursuant to Part 257 because it 
stopped receiving waste prior to October 2015.  40 C.F.R. § 257.53. 
17 35 Ill. Admin. Code § 810.103 (“’Landfill’ means a unit or part of a facility in or on which waste is placed 
and accumulated over time for disposal, and that is not a land application unit, a surface impoundment or 
an underground injection well.”); see also 35 Ill. Admin. Code § 810.104 (“For the purposes of this Part 
and 35 Ill. Adm. Code 811 through 815, a surface impoundment is not a landfill.”). 
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3. The Board Should Reject IEPA’s Apparent Position that the Historic 
Presence of a CCR Surface Impoundment Converts a Landfill into a CCR 
Surface Impoundment. 

 Finally, the Board should reject IEPA’s apparent new and convoluted argument that, 

notwithstanding it regulation of the Former Landfill as a landfill for decades—including its recent 

issuance of a VN asserting alleged violations of Illinois landfill regulations, the landfill regulations 

do not apply, and the entire Former Landfill area, including the Former Fly Ash Holding Units, is 

actually a CCR surface impoundment subject to Part 845.   

 IEPA’s argument appears to be this: the Former Fly Ash Holding Units were once, decades 

ago, used to store CCR and water.  They no longer contain water and no longer receive CCR, but 

the fact that they once did and appear on a map in the vicinity of the Former Landfill somehow 

converts the (now closed) Former Landfill, which both SIPC and IEPA have recognized for 

decades is landfill, into a CCR surface impoundment.  This is an illogical and absurd result, and 

one that runs directly contrary to the definition of “CCR surface impoundment” in Part 257, Part 

845, and Illinois landfill regulations.  

  As discussed supra, both Part 845 and the Illinois CCR Act incorporated Part 257’s present 

tense language in the definition of CCR surface impoundment.  See supra at Part III.A.1.  Those 

definitions must be construed to exclude units that have for decades operated as part of a landfill.  

In its preamble to Part 257, U.S. EPA made clear its intention to avoid exactly this type of result:  

EPA did not propose to require “closed” surface impoundments to “reclose.” Nor 
did EPA intend, as the same commenters claim, that “literally hundreds of 
previously closed . . . surface impoundments—many of which were properly 
closed decades ago under state solid waste programs, have changed owners, and 
now have structures built on top of them—would be considered active CCR 
units.” Accordingly, the final rule does not impose any requirements on any CCR 
surface impoundments that have in fact “closed” before the rule’s effective date—
i.e., those that no longer contain water and can no longer impound liquid.    
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Final Rule, Ex. 17 at 21,343 (emphasis added).  
 
 Treating the Former Fly Ash Holding Units, and indeed the entire Former Landfill, as CCR 

surface impoundments after years of regulating the area as a landfill thus flies in the face of U.S. 

EPA’s stated intent not to regulate units that “now have structures built on top of them” and that 

“no longer contain water and can no longer impound liquid.”  Id.  It also contravenes the stated 

intent of the legislature, IEPA, and the Board for Part 845 to apply to the same universe of “CCR 

surface impoundments” as Part 257.  As a practical matter, it also upends years of settled 

expectations about the requirements for operation and closure, raising significant retroactivity and 

fairness concerns for this not-for-profit cooperative and its owners.  The Board should reject 

IEPA’s last-minute overreach and find that Part 845 does not apply to the Former Landfill, 

including the Former Fly Ash Holding Units.18 

IV. PETITION FOR AN ADJUSTED STANDARD. 

 If the Board declines to issue a finding of inapplicability and determines that the current 

and former ponds at issue in this Petition are “CCR surface impoundments,” SIPC requests in the 

alternative that the Board grant an adjusted standard from 35 Illinois Administrative Code Part 845 

for the De Minimis Units and the Former Fly Ash Holding Units. When petitioned, the Board may 

grant an adjusted standard from a rule of general applicability for persons who can justify such an 

adjustment under the applicable statutory factors.  415 Ill. Comp. Stat. 5/28.1(a).  As set forth 

below, the requested adjusted standard is warranted here based on the factors set forth in Section 

                                                 
18 The Indiana Office of Environmental Adjudication recently rejected similar attempts by environmental 
groups to argue that a portion of a former Duke Energy ash pond—which had been closed for decades—
was subject to Part 257, stating that “an impoundment’s regulatory status over three decades ago is not 
relevant to determining whether it is currently subject to the Federal CCR Rule.” In the Matter of Objection 
to the Issuance of Partial Approval of Closure/Post Closure Plan Duke Gallagher Generating Station Ash 
Pond System, No. 20-S-J-5096 (OEA May 4, 2021), attached as Ex. 27 at 14.  
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28.1, including consistency with Section 27(a).  Accordingly, SIPC’s request for an adjusted 

standard for the De Minimis Units and the Former Fly Ash Holding Units should be granted.  

A. Regulatory Standard.  

 Section 28.1 of the Act describes the factors the Board must consider in granting an 

adjusted standard:  

(c) If a regulation of general applicability does not specify a level of justification 
required of a petitioner to qualify for an adjusted standard19, the Board may grant 
individual adjusted standards whenever the Board determines, upon adequate proof 
by petitioner, that: 
 
(1) factors relating to that petitioner are substantially and significantly different 
from the factors relied upon by the Board in adopting the general regulation 
applicable to that petitioner; 
 
(2) the existence of those factors justifies an adjusted standard; 
 
(3) the requested standard will not result in environmental or health effects 
substantially and significantly more adverse than the effects considered by the 
Board in adopting the rule of general applicability; and 
 
(4) the adjusted standard is consistent with any applicable federal law. 
 
415 Ill. Comp. Stat. 5/28.1(c)(1)–(4).   
 

 Any adjusted standard must also be “consistent” with subsection (a) of section 27 of the 

Act, which provides that “the Board shall take into account the existing physical conditions, the 

character of the area involved, including the character of surrounding land uses, zoning 

classifications, the nature of the existing air quality, or receiving body of water, as the case may 

be[20], and the technical feasibility and economic reasonableness of measuring or reducing the 

                                                 
19 Part 845 does not specify a level of justification required to qualify for an adjusted standard.  
20 The physical conditions at Marion Station and character of the area involved, including the character of 
surrounding land uses, zoning classifications, and the nature of the receiving body of water are discussed 
supra at Part II.A. 
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particular type of pollution.” 415 Ill. Comp. Stat. 5/27(a).21   

 As discussed below, granting the requested adjusted standard for the De Minimis Units and 

the Former Fly Ash Holding Units is justified by the factors set forth in Section 28.1 and consistent 

with the factors set forth in Section 27.  

B. The De Minimis Units. 

1. SIPC Requests an Adjusted Standard Exempting the De Minimis Units from 
all Provisions of Part 845. 

 To the extent the Board determines that the De Minimis Units are “CCR Surface 

Impoundments” under Part 845, the Board should grant an adjusted standard from section 845.100 

exempting the De Minimis Units from the requirements of Part 845.  SIPC’s proposed language is 

set forth infra in Part IV.D.  

2. The Factors Relating to the De Minimis Ponds Are Substantially and 
Significantly Different from the Factors and Circumstances on which the 
Board Relied in Adopting Part 845.  

 
 In determining whether to grant an adjusted standard, the Board first considers whether the 

factors relating to the Petitioner are significantly different from the factors considered in adopting 

the regulation at issue (Part 845).  See 415 Ill. Comp. Stat. 5/28.1(c)(1).  As discussed below, here 

they are. 

 Like the Part 257 rules relating to surface impoundments, Part 845 was intended to address 

the risks posed by CCR surface impoundments that have resulted or are likely to result in 

groundwater contamination:  

                                                 
21 The Illinois Court of Appeals has held that the Board’s review is limited to the factors set forth in Sections 
27(a) and 28.1:  “The Act sets forth the factors the Board is to consider when determining whether to grant 
an adjusted standard. The Board lacks the authority to add to or rewrite the statutory factors.”  Emerald 
Performance Materials, LLC v. Ill. Pollution Control Bd., 2016 IL App (3d) 150526, ¶ 27.  
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The second purpose and effect of this regulatory proposal is to protect the 
groundwater within the state of Illinois. The proposed rule contains a program for 
groundwater monitoring and the remediation of contaminated groundwater 
resulting from leaking CCR surface impoundments. Groundwater has an essential 
and pervasive role in the social and economic well-being of Illinois, and is 
important to the vitality, health, safety, and welfare of its citizens. This rule has 
been developed based on the goals above and the principle that groundwater 
resources should be utilized for beneficial and legitimate purposes . . . Its purpose 
is to prevent waste and degradation of Illinois’ groundwater. The proposed rule 
establishes a framework to manage the underground water resource to allow for 
maximum benefit of the State.  

 
IEPA Statement of Reasons, Ex. 18 at 10; see also id. at 3–4 (“The presence of [certain 

contaminants that can be found in CCR] threatens groundwater as these contaminants are soluble 

and mobile. When the CCR surface impoundments are not lined with impermeable material, these 

contaminants may leach into the groundwater, affecting the potential use of the groundwater.” 

(emphasis added)).  

 In its Second Notice Opinion, the Board likewise emphasized that “[a]mong the program’s 

primary goals is protecting groundwater from contamination by CCR pollutants leaking from 

surface impoundments.” Second Notice Opinion and Order, at 1; see also id. at 3 (“In Illinois, 

CCR has caused groundwater contamination and other forms of pollution that are harmful to 

human health and the environment.”); id. at 41 (“[T]he installation and operation of a leachate 

collection system in a new CCR surface impoundments serves the same purpose as in a landfill to 

reduce the head on the liner to reduce the threat of groundwater contamination.”); id. at 48 (“The 

Board finds that the proposed leachate collection system provides additional groundwater protection 

against the potential threats of contamination from new CCR surface impoundments, while allowing 

the operation of the impoundments in compliance with Part 845.”).22 

                                                 
22 The Illinois legislature also made clear that the Illinois CCR Act is intended to address and prevent 
groundwater contamination caused by CCR surface impoundments.  See 415 Ill. Comp. Stat. 5/22.59(a)(3) 
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 In determining which types of CCR surface impoundments pose the risks that Part 845 

seeks to address, Part 257 is instructive, both because of its identical definition of “CCR surface 

impoundment” and the fact that IEPA did not perform any risk assessment of its own to support 

its Part 845 proposal and, instead, modeled its proposal on Part 257, which was based upon U.S. 

EPA’s risk assessment.  In other words, because the IEPA-proposed and Board-adopted Part 845 

rules were based upon Part 257, and IEPA never conducted a risk assessment, Part 845 too must 

be based upon U.S. EPA’s risk assessment.  U.S. EPA was clear that it was targeting for regulation 

those “units that contain a large amount of CCR managed with water, under a hydraulic head that 

promotes the rapid leaching of contaminants.”  Final Rule, Ex. 17 at 21,357.   

 The factors relating to the De Minimis Units are substantially and significantly different 

than those that motivated U.S. EPA in Part 257, and also the state legislature, IEPA, and the Board 

in regulating CCR surface impoundments in Illinois with the aim of protecting Illinois 

groundwater.  As discussed above, the De Minimis Units do not contain large amounts of CCR 

under a hydraulic head that promotes rapid leaching of contaminants to groundwater.  With the 

exception of Pond B-3 (which no longer contains water or any CCR but, as discussed above, at 

one time received very limited CCR during a handful of short periods), the De Minimis Units are 

not known to have ever received direct wastewater discharges of CCR.  To the extent the De 

Minimis Units received historic, indirect discharges of CCR, the amounts of CCR were de minimis 

in nature.  Further, with the closure of Unit 4 and the former Emery Pond, all CCR generated at 

the Station will be handled dry and none of the De Minimis Units will receive any future direct 

discharges of CCR.   

                                                 
(“The General Assembly finds that . . . CCR generated by the electric generating industry has caused 
groundwater contamination . . . .” (emphasis added)).  
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 As Toxicologist Lisa Bradley explains in her report, attached as Ex. 28, the U.S. EPA 

determined de minimis units—like those at issue in this Petition—do not pose the risk to 

groundwater, human health, or the environment that Part 257 (or Part 845) seeks to prevent.  See 

Opinion of Lisa JN Bradley, Ph.D. ("Bradley Op."), Ex. 28. 

 These forgoing facts, alone, are sufficient to establish that the De Minimis Units do not 

pose a similar threat to groundwater as the CCR surface impoundments that motivated Part 257 

and Part 845.  Thus, the requested adjusted standard may be granted based upon this Petition.  

However, SIPC expects that the results of the ongoing pond investigation it is undertaking in 

conjunction with its VN response, and pursuant to an agreed protocol with IEPA, will support its 

conclusions that the De Minimis Units (1) presently only contain de minimis amounts of CCR (if 

any); and (2) the De Minims Units do not pose a substantial threat to groundwater, human health, 

or the environment. SIPC will supplement its Petition to include the results of its pond 

investigation once the investigation is complete and the results have been submitted to IEPA.  

 Another important difference between the De Minimis Units and the CCR surface 

impoundments that drove Part 845 is the burden of compliance.  During the rulemaking, IEPA 

argued, and the Board agreed, that certain Part 845 requirements, including expedited timeframes 

for compliance, were feasible and reasonable because units subject to Part 845 were also subject 

to Part 257, and therefore, owners had years to develop and implement compliance plans. See Final 

Order at 8–9.  However, as discussed above, the De Minimis Units are not subject to Part 257, and 

thus, there has been no need to undertake compliance actions under Part 257, such as groundwater 

and location restriction assessments.  Accordingly, the feasibility and cost of Part 845 compliance 

for these De Minimis Units differs substantially from the units the Board anticipated would be 
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covered by Part 845, which were units subject to Part 257 and that already had years of Part 257 

compliance activity that could be used to comply with Part 845.    

3. The Factors Relating to the De Minimis Units—which Differ from those 
Relied upon by the Board in Passing Part 845—Justify an Adjusted 
Standard.  

 The factors unique to the De Minimis Units—namely that they are not subject to Part 257 

and do not contain a large quantity of CCR managed under a hydraulic head—justify the requested 

adjusted standard.  As discussed above, the De Minimis Units simply do not present the risks that 

Part 845 was intended to address.  And, as discussed below, regulation under Part 845 will be 

extremely costly and burdensome—for no meaningful environmental benefit.  Accordingly, 

SIPC’s adjusted standard is justified. 

4. The Requested Adjusted Standard Will Not Result in Adverse 
Environmental or Health Effects.  

 As discussed above, the history of receipt of minimal, if any, direct CCR discharges makes 

clear that the De Minimis Units have minimal amounts of CCR and, therefore, do not present the 

types of risk to human health and the environment that Part 845 (and Part 257) seek to address. 

Moreover, one of the De Minimis Units—Pond B-3—does not contain water, has not contained 

water since 2017, and has previously been cleaned up, removing any CCR that remained in it. As 

a result, none of the De Minimis Units have the characteristics of the CCR surface impoundments 

that drove the risks identified by EPA’s risk assessment that warranted pond regulation under Part 

257—a substantial amount of CCR managed under a hydraulic head.  Accordingly, as discussed 

above, Dr. Bradley has determined that the De Minimis Units are not expected to a have a 

substantial or significant adverse threat to human health or the environment warranting regulation 

under Part 845.  Bradley Op., Ex. 28, at p. 11.  As a result, Petitioner’s requested adjusted standard 
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“will not result in environmental or health effects substantially and significantly more adverse than 

the effects considered by the Board in adopting” Part 845. 415 Ill. Comp. Stat. 5/28.1(c)(3).   

 Finally, granting the adjusted standard will not leave the De Minimis Units unregulated.  

To the contrary, the De Minimis Units that still contain water and are now acting as storm water 

ponds (Ponds 3, 4, 6, and the South Fly Ash Pond) have been and will continue to be covered by 

Marion Station’s NPDES permit as part of the flow to permitted Outfall 002.  See 2012 NPDES 

Permit, Ex. 13.  Any groundwater impact from those storm water ponds, as well as former Pond 

B-3, also remains subject to Part 620 groundwater standards.  Furthermore, as discussed below, 

Pond 6 will be monitored and regulated as part of the Former Landfill area after the landfill 

undergoes closure pursuant to Part 811. 

5. The Requested Adjusted Standard Is Consistent with Federal Law. 

 As discussed above, the De Minimis Units are not regulated as existing CCR surface 

impoundments or inactive CCR surface impoundments under Part 257.  Accordingly, exempting 

them from regulation under Part 845 is consistent with federal law. See 35 Ill. Adm. Code 

104.406(i). 

6. The Efforts Necessary for the De Minimis Units to Comply with Part 845 
Are Not Economically Reasonable.  

In evaluating a petition for an adjusted standard, the Board must take into account the 

technical feasibility and economic reasonableness of reducing a particular type of pollution.  415 

Ill. Comp. Stat. 5/27(a).  Extremely high costs of controlling a particular pollutant have been 

determined to be economically unreasonable.23  A treatment or control technology is not 

                                                 
23 EPA v. Pollution Control Bd., 308 Ill. App. 3d 741, 752 (2d Dist. 1999) (upholding Board’s finding that 
compliance would be economically unreasonable where “[a]ccording to the uncontested figures Swenson 
presented, the cost of installing a powder coating system would be more than 15 times the average control 
cost the Board historically has used to measure reasonableness”); see also Granite City Div. of Nat. Steel 
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economically reasonable if it would not significantly improve environmental conditions or 

increase the aesthetic or recreational value of the receiving water body, especially given high 

associated implementation costs.24  As discussed below, compliance with Part 845 is not 

reasonable for the De Minimis Units, which pose little to no risk to the environment and which 

will continue to be monitored and regulated pursuant to Marion Station’s NPDES Permit and Part 

620 groundwater regulations.       

Requiring SIPC to comply with Part 845 for the De Minimis Units, including for operation 

and closure, would require SIPC to incur substantial costs to mitigate risks that do not exist,25 

including costs to do the following:  

• Perform location restriction demonstrations including certification for each De 
Minimis Unit (35 Ill. Admin. Code §§ 845.300–340);  

• Perform a hydrogeological site investigation for each De Minimis Unit (35 Ill. Admin. 
Code § 845.620);  
  

• Install a groundwater monitoring system for each De Minimis Unit and collect 
groundwater monitoring data on at least a quarterly basis for at least 5 years with the 
potential to reduce the frequency to semiannually thereafter (35 Ill. Admin. Code § 
845.650); 

• Prepare a hazard potential classification assessment and certification (35 Ill. Admin. 
Code § 845.400(a)(2)); 

• Prepare a structural stability assessment and certification (35 Ill. Admin. Code § 
845.450(c));  

                                                 
Co. v. Ill. Pollution Control Bd., 155 Ill. 2d 149, 183 (1993) (“The Act specifically provides for variance 
and adjusted standard procedures by which the Board may relieve a discharger from compliance with its 
environmental control standards upon a showing of unreasonable economic or individual hardship.”). 
24 See, e.g., R 1981-024, In the Matter of Proposed Water Quality Standard for Wood River (Olin, East 
Alton), Proposed Rule First Notice Order and Opinion of the Board, at 6 (Nov. 12, 1982); PCB 2009-038, 
Ameren Energy Generating Co. v. IEPA, Order and Opinion of the Board, at 42 (Mar. 18, 2010). 
25 As mentioned above, because the De Minimis Units are not subject to Part 257, none of these actions 
have been undertaken to date and all compliance costs would be attributed to Part 845. 
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• Prepare a safety factor assessment and certification with the operating permit 
application and subsequent annual inspections (35 Ill. Admin. Code § 845.460(b)); 

• Prepare a fugitive dust control plan and certification with the operating permit 
application and subsequent annual inspections (35 Ill. Admin. Code § 845.500(b)(7)); 

• Close the units in place or by removal (35 Ill. Admin. Code § 845.710); and 

• Perform numerous other assessments and analyses (see, e.g., 35 Ill. Admin. Code §§ 
845.510(c)(3), .530, .540).26 

Many of these requirements make no practical sense as applied to the De Minimis Units, 

one of which (Pond B-3) was cleaned and closed years ago, another of which (Pond 6) will be 

addressed as part of the landfill closure under the Part 811 landfill requirements, and all of which 

received and contain little, if any, CCR.  Such units simply do not cause a hazard, risk of structural 

instability, or contain material that could contribute fugitive dust, for example. 

Compliance with Part 845 would also require that SIPC either retrofit or close the De 

Minimis Units.  See 35 Ill. Admin Code. §§ 845.700–.770.  However, SIPC plans to continue using 

Ponds 3, 6, 4, and the South Fly Ash Pond into the foreseeable future for storm water management 

at Marion Station.  Accordingly, SIPC must either close those ponds by removal and then rebuild 

them as storm water basins, or retrofit them by cleaning them and installing a liner. Due to the 

additional exorbitant costs of dredging and installing liners in Ponds 3, 4, 6, and the Fly Ash Pond, 

closure by removal is the least costly, technically feasible alternative.  As discussed below, that 

“least costly” alternative would still cost SIPC at least $8 million to $10.5 million in capital costs 

(with little to no environmental benefit).  See Liss Dec., Ex. 9 at ¶18.  This does not include the 

cost of constructing new storm water basins as needed to replace the De Minimis Units.  Id. at ¶19. 

                                                 
26 Due to the prescriptive nature of Part 845, technically feasible compliance alternatives to meet the 
requirements of Part 845 are very limited. 
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The costs inherent in Part 845 compliance are exacerbated by the fact that the De Minimis 

Units are not and have not been subject to Part 257.  Accordingly, compliance with Part 845 

deadlines would, in some cases, be infeasible and, in many cases, more costly on the aggressive 

timeline adopted in Part 845, which assumed prior Part 257 compliance activity.  

Andrews Engineering has performed a preliminary analysis of the costs of compliance 

associated with major components of Part 845 and estimates that closing the De Minimis Units 

pursuant to Part 845 would cost SIPC at least $8M to $10.5M in capital and other upfront costs 

costs and at least $510,000 to $535,000 dollars in annual costs over at least three years.27  Liss 

Dec., Ex. 9 at ¶18.   In contrast, SIPC calculated the operating and maintenance costs of compliance 

with Marion Station NPDES permit requirements and Part 620 for the De Minimis units to be 

approximately $286,750 per year for three years.  This annual cost covers electrical and mechanical 

maintenance, power to operate the on-site pump system, pond maintenance, and sampling both the 

outfalls and groundwater monitoring wells.   

This significant cost differential is not reasonable on its face, considering the minimal (if 

any) benefit conferred by compliance with Part 845.  Moreover, should SIPC be required to comply 

with Part 845 for the De Minimis Units, significant adverse consequences could occur for those 

who already live in low-income rural Illinois communities.  SIPC is a not-for-profit electric 

cooperative owned directly by its members serving customers and businesses in more than twenty 

                                                 
27 This does not include the cost of constructing new storm water basins as needed to replace the De Minimis 
Units.  This also does not include the costs of expediting work to meet Part 845’s stringent deadlines, which 
may not even be possible at this juncture given that the De Minimis Units are not subject to Part 257 and, 
thus, no Part 257 compliance activities have been performed although Part 257 coverage and related 
compliance activities were assumed by the Board in setting the Part 845 compliance deadlines for covered 
units. This also does not include additional costs that may be incurred due to potential ambiguities in the 
rules, and does not include all plant personnel time.   
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southernmost counties of Illinois.  SIPC is defined as a “Small Business” by the U.S. Small 

Business Administration, but it is the largest taxpayer in Williamson County.   

SIPC is currently ineligible to borrow subsidized funds to pay the costs required to comply 

with Part 845.  When the costs of running its business suddenly increase, for example, to comply 

with Part 845, SIPC’s already stretched working capital (short-term commercial paper at National 

Rural Utility Cooperative Financing Corporation) must be stretched even further to cover the costs.  

If the new costs are greater than the available working capital, SIPC will be forced to borrow on a 

short-term line-of-credit and possibly from an unsecured borrowing source at higher rates until 

such time as it can retire the borrowings from future member rates.  SIPC will be forced to pass 

along all costs of meeting these new requirements to its member-owners.  SIPC’s member-owners 

have “full requirement” wholesale power requirements contracts, which means they must buy 

100% of their energy needs from SIPC.  They cannot go to an alternative supplier for lower cost 

energy.  To leave SIPC, member-owners would have to pay prohibitively significant exit costs.  

For decades, SIPC’s reliable, affordable electricity has been one of the key drivers of economic 

growth and prosperity in these communities.  Increased costs of electric energy, particularly in 

rural areas served by cooperatives, will have negative impacts on rural economic development and 

jobs.  In cases where small businesses like SIPC are affected, Section 27(a) requires the Board to 

consider and apply economically reasonable ways to minimize pollution and also mitigate impacts 

to facilities that can least afford them.  415 Ill. Comp. Stat. 5/27(a). 

 Not only are the capital and operating costs associated with Part 845 compliance 

significant, compliance with Part 845 would not provide any meaningful benefit to human health 

or the environment because, as discussed above, the de minimis units do not present the magnitude 

of risk that warranted regulation under Part 257 and Part 845.  This is especially true given that 
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the units would remain subject to applicable NPDES permit and Part 620 standard requirements.  

Accordingly, any minimal benefit from layering on another set of onerous requirements under Part 

845 would be dwarfed by the extreme costs of compliance for SIPC and its members.    

Finally, there is nothing in the Part 845 rulemaking record to combat the conclusion that 

Part 845 is not economically reasonable as applied to current and former ponds at issue in this 

petition.  IEPA did not perform its own economic reasonableness analysis of the Part 845 

rulemaking but instead relied on U.S. EPA’s technical feasibility and economic reasonableness 

determination in Part 257.  IEPA simply concluded “since owners and operators of CCR surface 

impoundments are already subject to 40 CFR 257, many of the technical and economic 

requirements applicable to owners and operators in the proposed Part 845 are already required 

under federal law.”  IEPA Statement of Reasons, Ex. 18 at 33–34.  Part 257, however, only applies 

to CCR surface impoundments that contained a significant (not de minimis) amount of CCR and 

liquids as of October 19, 2015.  U.S. EPA did not consider units such as the De Minimis Units in 

promulgating Part 257, and therefore, neither did IEPA’s proposal or the Board in promulgating 

Part 845.28  Moreover, because they are not subject to Part 257, the De Minimis Units are not 

already subject to “many of the technical and economic requirements applicable to owners and 

operators in the proposed Part 845.”  In other words, neither IEPA nor the Board determined that 

Part 845 was economically reasonable as applied to the De Minimis Units (or, as discussed below, 

the Former Fly Ash Holding Units).   

 In short, the costs of Part 845 compliance are significant, and any additional benefits to 

human health and the environment are minimal, if any. Compliance with the requested relief, 

                                                 
28 The Board requested an analysis from the Department of Commerce and Economic Opportunity, but 
none was performed.  Second Notice Opinion and Order, at 8. 
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alternatively, would allow SIPC to continue to manage plant discharges and storm water in the De 

Minimis Units without causing adverse impacts to human health or the environment and without 

incurring additional O&M or capital cost that will have to be passed along to SIPC’s members. 

Compliance with Part 845 is economically unreasonable and SIPC’s request for an adjusted 

standard should be granted.  

C. The Former Fly Ash Holding Units and Pond 6  

1. SIPC Requests an Adjusted Standard Exempting the Former Fly Ash 
Holding Units and Pond 6 from all Provisions of Part 845.  

 To the extent the Board determines that the Former Fly Ash Holding Units and Pond 6 are 

“CCR Surface Impoundments” under Part 845, the Board should grant an adjusted standard from 

section 845.100 exempting the Former Fly Ash Holding Units and Pond 629 from the requirements 

of Part 845.  The Initial Fly Ash Holding Area, the Replacement Fly Ash Holding Area, and the 

Fly Ash Holding Area Extension are within the footprint of the Former Landfill at Marion Station 

and thus, are required to be covered pursuant to the Part 811 closure plan SIPC has already 

submitted to IEPA for the Former Landfill.  As discussed above, that landfill closure plan was 

submitted to IEPA at IEPA’s request in connection with IEPA’s claims that the Former Landfill 

failed to have the permanent cover required by Part 811.  Pond 6 was built as, and under the closure 

plan will continue to operate as, a storm water pond to manage landfill runoff and will be operated 

and maintained as part of SIPC’s Part 811 landfill closure and post-closure obligations.  The Initial 

Fly Ash Holding Area, the Replacement Fly Ash Holding, the Fly Ash Holding Area Extension, 

and Pond 6 will continue also to be subject to all other applicable environmental laws and 

                                                 
29 An adjusted standard exempting Pond 6 from coverage under Part 845 is warranted both on the grounds 
that it is a de minimis unit and because it can and should be managed as part of the landfill closure pursuant 
to Part 811. 
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regulations, including the groundwater quality regulations set forth in 35 Ill. Admin. Code Part 

620. 

2. The Factors Relating to the Former Fly Ash Holding Units and Pond 6 Are 
Substantially and Significantly Different from the Factors and 
Circumstances the Board Relied on in Adopting Part 845.  

 The factors relating to the Former Fly Ash Holding Units and Pond 6 differ significantly 

from the factors that were considered and motivated the Board in adopting Part 845.  As noted 

supra at Part IV.B.2, the legislature, IEPA, and the Board were all motivated to address the same 

risk that U.S. EPA sought to address in Part 257 for surface impoundments30—the risk posed by 

CCR surface impoundments that contain large amounts of CCR managed with water under a 

hydraulic head.  The Former Fly Ash Holding Units and the Former Landfill’s storm water pond, 

Pond 6, are different, in several important respects.   

 First, the Former Fly Ash Holding Units do not contain water and have not contained water 

for at least 30 years.  Accordingly, any CCR remaining in the Fly Ash Holding Units is not under 

a hydraulic head and presents far less risk to groundwater than the units the Board sought to 

regulate in Part 845 (which the Board acknowledged when it declined to extend the Part 845 

rulemaking to CCR landfills).  See Bradley Rep., Ex. 28, at 11.  As discussed above, Pond 6 

contains de minimis amounts of CCR, and thus likewise does not present the risk targeted by Part 

845.   

 Second, the Former Fly Ash Holding Units are now covered by the Former Landfill, which 

operated and was regulated as a permit-exempt, on-site landfill for decades under Part 815, and 

                                                 
30 As mentioned above, the Former Landfill ceased receiving CCR prior to October 2015, and thus, it is not 
subject to Part 257’s landfill requirements. Consistent with that assertion, in its Landfill VN, IEPA asserted 
that Illinois’s landfill regulations, Part 811 et seq., were applicable, not Part 257.     
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which SIPC intends to close consistent with the Part 811 landfill regulations.  As discussed below, 

current Illinois landfill regulations require that SIPC install a cover that is identical to—and 

therefore equally protective as—the cover that would be required by Part 845.  They also require 

post-closure care, maintenance, and monitoring for the entire landfill area, including Pond 6.  

However, the Board clearly did not intend to regulate CCR landfills under the adopted Part 845 

surface impoundment rules, and in fact, it opened a subdocket to address possible, future landfill 

regulations for CCR landfills.  Second Notice Opinion and Order, at 12.  One would expect there 

to be many different requirements and considerations for landfills, which were never even 

addressed in the Part 845 rulemaking. See, e.g., 40 C.F.R. §§ 257.70, .81, .84. 

 Third, there are significant legal, compliance, and fairness concerns inherent in suddenly 

and unexpectedly characterizing and regulating the Former Fly Ash Holding Units and Pond 6, 

and indeed the entire landfill area, as a CCR surface impoundment, when today and at the time 

Part 257 and Part 845 were adopted, the area was a landfill and had been managed and treated as 

a regulated landfill for decades.  Indeed, as discussed above, under the same, key present tense 

definition language in both Part 257 and Part 845, the decision about whether a unit is a landfill or 

surface impoundment must be made at the time Part 257, or Part 845, respectively, was adopted.  

U.S. EPA had to address in Part 257 how to determine whether a unit should be considered a 

landfill or surface impoundment because Part 257 contains different requirements for landfills and 

surface impoundments.  It did so based upon the status of the unit at the time Part 257 was adopted.  

See discussion supra at Part III.A.1.  This made sense for multiple reasons, including for clarity of 

applicability and because the correct regulatory requirements should apply based upon the 

characteristics of the unit, and the related risks presented, at the time the rule went into effect.  It 

makes no sense to apply landfill requirements wholesale to ponds to address landfill risks, or to 
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apply pond requirements to landfills to address pond risks.  But that is exactly what IEPA seems 

to be claiming here.  

 Worse, IEPA seems to be claiming that Part 845 surface impoundment requirements apply 

to the whole Former Landfill after having treated the landfill as a landfill for years, including by 

issuing the Landfill VN to SIPC in 2020.  SIPC operated the Former Landfill as a landfill, 

submitted landfill reports to IEPA, and ceased using the Former Landfill at a time that made Part 

257 landfill requirements inapplicable.  Having expected Part 257 to be inapplicable given the 

plain applicability language, reinforced by IEPA’s prior view that the Former Landfill was subject 

to Illinois landfill requirements under Part 811, SIPC has not planned for Part 257 applicability, 

and it has not taken any Part 257 compliance actions.  Indeed, if anyone had thought at the time it 

was adopted that Part 257 applied at all, it would have been anomalous, to say the least, for SIPC 

to have taken compliance action for its Former Landfill consistent with Part 257 surface 

impoundment requirements, but IEPA appears now to claim that Part 845’s requirements, which 

are based on Part 257’s surface impoundment requirements, apply to the Former Landfill.   

 This quixotic result, of course, was never contemplated by the Board in the Part 845 

rulemaking.  In fact, in adopting Part 845, the Board included some very aggressive deadlines 

because, in its view, companies were already complying with Part 257 and they could use those 

actions to comply with Part 845.  See supra Section IV.B.2. That is simply not true for the Former 

Landfill, including the Former Fly Ash Holding Units within the landfill footprint and related 

storm water runoff Pond 6.  No one could reasonably have expected that Part 257’s (and later Part 

845’s) surface impoundment requirements would apply to the Former Landfill, especially when 

IEPA asserted as late as 2020 that the Former Landfill was a landfill and regulated under Illinois 

landfill regulations.  The Board did not consider or assess in its Part 845 rulemaking the application 
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of Part 845’s surface impoundment requirements to landfills, including the costs, feasibility, and 

necessity of compliance or the risks to be addressed.  Applying Part 845 surface impoundment 

requirements to the Former Landfill also would cause unfair surprise and retroactive change of 

regulatory status concerns. 

3. The Factors Relating to the Former Fly Ash Holding Units—which Differ 
from those Relied upon by the Board in Passing Part 845—Justify an 
Adjusted Standard.  

 The factors discussed above all justify granting the adjusted standard here, particularly 

where, as discussed below, the Former Fly Ash Holding Units will continue to be regulated and 

monitored as part of the Former Landfill closure and post-closure activities under Illinois landfill 

regulations and any exceedances of groundwater standards can be addressed pursuant to the 

landfill regulations and Part 620.   

4. The Requested Adjusted Standard Will Not Result in Adverse 
Environmental or Health Effects.  

 As an initial matter, the Former Fly Ash Holding Units do not contain water and therefore 

do not pose the same risks to the environment as CCR surface impoundments that contain large 

quantities of CCR under a hydraulic head.  Instead, they function as a landfill, which U.S. EPA, 

IEPA, and the Board have all recognized pose less of a threat to the environment than the units 

that the Board sought to regulate under Part 845.  Further, Pond 6 is a landfill runoff, de minimis 

pond, and as discussed above, it too does not present a risk that warrants regulation under Part 845. 

 Moreover, SIPC intends the close and cover the Former Landfill consistent with the 

requirements of Part 811.  SIPC’s currently proposed landfill closure plan is consistent with Part 

845 requirements for closure in place with a cover system. SIPC’s plan, which has been submitted 

to IEPA, includes the following:  
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• Installation of a final cover system consisting of a 3.0 foot low permeability layer 
overlain by a 3.0 foot final protective layer or an alternate geosynthetic cap with a 
minimum thickness of 4.0 feet consisting from the bottom up: 1.0 foot thick low 
permeability layer, 40-mil linear low-density polyethylene (LLDPE) 
geomembrane, a double-sided geocomposite drainage layer and a 3.0 foot final 
protective layer. (Compare 35 Ill. Admin. Code § 811.314 with id. § 845.750.) 
 

• Slopes that will be constructed to minimize wind and water erosion.  
 

• Establishment of vegetation upon completion of the final cover placement and 
storm water and drainage features.   
 

• Installation of additional monitoring wells, if needed, to meet the requirements of 
Part 811,31 which requires, in part that “a network of monitoring points shall be 
established “at sufficient locations” downgradient with respect to groundwater flow 
and not excluding the downward direction, to detect any discharge of contaminants 
room from any part of a potential source of discharge. 35 Ill. Admin. Code 
§ 811.318(b)(1).  
 

• Post-closure monitoring and care consistent with SIPC’s obligations under Part 
811.   
 

See Former Landfill Closure Plan, Ex. 10 at 3–8.   

 Compliance with these provisions will ensure that the Former Landfill (including the 

Former Fly Ash Holding Units) remains insulated from any water that could lead CCR to leach 

into nearby groundwater or runoff to Pond 6.  In addition, ongoing groundwater monitoring under 

the landfill closure plan will ensure that any exceedances of groundwater standards attributable to 

the Former Landfill (of which the Former Fly Ash Holding Units are a part) or Pond 6 will be 

identified and corrected as necessary.  As a result, there is no risk that the proposed adjusted 

standard will result in any harm to the environment and Petitioner’s requested adjusted standard 

“will not result in environmental or health effects substantially and significantly more adverse than 

the effects considered by the Board in adopting” Part 845. 415 Ill. Comp. Stat. 5/28.1(c)(3).   

                                                 
31 SIPC has previously installed groundwater monitoring wells around the landfill and performed 
groundwater sampling and reported the results to IEPA. 
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5. The Requested Adjusted Standard is Consistent with Federal Law. 

 As discussed supra, the Former Fly Ash Holding Units and Pond 6 are not existing or 

inactive CCR surface impoundments under Part 257.  Accordingly, excluding them from Part 845 

is not inconsistent with federal law.  See 35 Ill. Admin. Code 104.406(i). 

6. The Efforts Necessary to Require the Former Fly Ash Holding Units to 
Comply with Part 845 are Not Economically Reasonable.  

 As is the case with the De Minimis Units, the costs of compliance with Part 845 are not 

reasonable when considered in conjunction with the minimal (if any) benefits to the environment. 

Andrews Engineering estimates that the costs of closing and managing the Former Landfill, 

including the Former Fly Ash Holding Units, pursuant to Part 845 is at least $3.9 to $5.6 million 

in capital and other upfront costs, which includes the costs of permitting and documentation to 

support the necessary Part 845 permit applications.  The O&M costs associated with managing the 

Former Landfill area, including the Former Fly Ash Holding Units, as a Part 845 surface 

impoundment would be at least $325,000 to $350,000 in annual costs for a 30-year post-closure 

care period.32  Liss Dec., Ex. 9, at ¶15.  In contrast, the costs of closing and managing the Former 

Landfill pursuant to the Illinois landfill regulations (as set forth in the proposed landfill closure 

plan) is approximately $3.5 to $5.2 million in immediate capital costs with approximately 

$212,000 in annual O&M costs for a period of 5 years after the completion of closure activities, 

and $124,400 in annual O&M costs for the following 10-year period for a total of $2.304 million, 

assuming a 15-year post-closure care and groundwater monitoring period.  Id. at ¶8.  The Part 845 

                                                 
32 This does not include the costs of expediting work to meet Part 845’s stringent deadlines, which may not 
even be possible at this juncture given that the former landfill is not regulated by Part 257. This also does 
not include additional costs that may be incurred due to potential ambiguities in the rules, and does not 
include all plant personnel time 
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costs include costs to comply with requirements that were never intended to apply to landfills and 

were not enacted to address any risks actually presented by landfills.   

 As noted above, the Former Fly Ash Holding Units are not covered by Part 257.  Therefore, 

neither U.S. EPA in promulgating Part 257 nor IEPA nor the Board in promulgating Part 845 found 

that it is economically reasonable to require former ponds like the Former Fly Ash Holding Units 

to comply with the requirements of Part 845.  See supra Section IV.B.6.  Further, as a not-for-

profit cooperative, SIPC and its customers are uniquely sensitive to sudden, unexpected increases 

in capital and operating costs (and this cost is particularly unexpected given that, until several 

weeks ago, SIPC and IEPA had been treating the Former Landfill as a landfill that was about to 

undergo closure under Part 811). Given that there will be no environmental benefit to managing 

the Former Fly Ash Holding Units pursuant to Part 845 rather than Part 811, the additional cost is 

not reasonable and the Petition should be granted. 

D. Proposed Language of Adjusted Standard. 

 SIPC proposes the following adjusted standard language (35 Ill. Admin. Code 104.406(a)): 

1. Pursuant to Section 28.1 of the Environmental Protection Act, the Board 
grants Southern Illinois Power Cooperative (“SIPC”) an adjusted standard 
from 35 Ill. Admin. Code § 845.100 for Ponds 3, including 3A, 4, 6, South 
Fly Ash Pond, Pond B-3, the Initial Fly Ash Holding Area, the Replacement 
Fly Ash Holding area, and the Fly Ash Holding Area Extension.  415 Ill. 
Comp. Stat. 5/28.1.   

2. The adjusted standard applies to SIPC’s Marion Station. 

3. The Part 845 regulations do not apply to Ponds 3, including 3A, 4, 6, South 
Fly Ash Pond, Pond B-3, the Initial Fly Ash Holding Area, the Replacement 
Fly Ash Holding area, or the Fly Ash Holding Area Extension.  

4. The adjusted standard is effective as of the date of this order. 
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E. Part 845 Was Promulgated to Implement Section 22.59 of the Act and the 
Automatic Stay Applies. 

Because SIPC filed this petition for an individual adjusted standard within 20 days after 

the effective date of Part 845 (April 21, 2021), the operation and application of Part 845 is 

automatically stayed as to the De Minimis Units and Former Fly Ash Holding Units pending the 

disposition of this petition.  415 Ill. Comp. Stat. 5/28.1(e).  

The only exception to this automatic stay is for regulations “adopted by the Board to 

implement, in whole or in part, the requirements of the federal Clean Air Act, Safe Drinking Water 

Act or Comprehensive Environmental Response, Compensation and Liability Act, or the State 

RCRA, UIC or NPDES programs.”  415 Ill. Comp. Stat. 5/28.1(e).  Part 845 was promulgated to 

implement Section 22.59 of the Act and the federal Resources Conservation and Recovery Act, 

Section 4005. It was not promulgated to implement, in whole or in part, the requirements of the 

federal Clean Air Act, Safe Drinking Water Act or Comprehensive Environmental Response, 

Compensation and Liability Act, or the State RCRA, UIC or NPDES programs. See 35 Ill. Adm. 

Code 104.406(b). 

F. Hearing Request. 

 SIPC requests a hearing for this adjusted standard pursuant to 35 Ill. Admin. Code 

104.406(j). 

G. Supporting Documentation. 

 Documents and legal authorities supporting the Petition are cited herein (and, where 

applicable, on the attached Index of Exhibits) when they are used as a basis for the Petitioner's 

proof. Relevant portions of the documents and legal authorities, other than Board’s final order, 
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State regulations, statutes, and reported cases, are attached to this petition.  See 35 Ill. Admin. 

Code 104.406(k). 

V. CONCLUSION. 

 SIPC respectfully requests that the Board grant its request for inapplicability or, in the 

alternative, an adjusted standard as set forth herein. 

       Respectfully Submitted,  
 
       Southern Illinois Power Cooperative  
         
        /s/ Katherine S. Walton 
       By:        
        One of its attorneys 
Dated: May 11, 2021 
 
SCHIFF HARDIN LLP 
 
Attorneys for Petitioner Southern Illinois Power Cooperative 
 
Katherine Walton 
Stephen Bonebrake 
Amy Antoniolli 
Schiff Hardin LLP  
233 South Wacker Drive  
Suite 7100 
Chicago, Illinois 60606 
(312) 258-5500 
kwalton@schiffhardin.com 
sbonebrake@schiffhardin.com 
aantoniolli@schiffhardin.com  
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INDEX OF EXHIBITS 

Exhibit 1  Affidavit of Wendell Watson on Behalf of SIPC (May 10, 2021) (“Watson 
Aff.”) 
 

Exhibit 2  Affidavit of Todd Gallenbach on Behalf of SIPC (May 10, 2021) (“Gallenbach 
Aff.”) 
 

Exhibit 3  Andrews Engineering, Site Map prepared for SIPC (May 2021) (“Site Map”) 
 

Exhibit 4  Lake Egypt Water District IL 1995200, Annual Drinking Water Quality Report 
(Jan. 1–Dec. 30, 2019) 
 

Exhibit 5  IEPA Water Pollution Control Permit, No. 1977-EN-5732 (Nov. 14, 1977) 
(“1977 Permit”) 
 

Exhibit 6  July 22, 1982 Letter to IEPA 
 

Exhibit 7  IEPA Water Pollution Control Permit, No. 1981-EN-2776-1 (Oct. 13, 1981) 
(“1981 Permit”) 
 

Exhibit 8  Letter from SIPC to IEPA (Sept. 16, 1993) (“1993 Letter”) 
 

Exhibit 9  Declaration of Kenneth W. Liss (“Liss Dec.”) 
 

Exhibit 10  Andrews Engineering, SIPC’s Proposed Closure Plan for IEPA Site No. 
199055505 (Dec. 16, 2020) (“Former Landfill Closure Plan”) 
 

Exhibit 11  Hanson, Emery Pond Corrective Action and Selected Remedy Plan, Including 
GMZ Petition (Mar. 29, 2019) 
 

Exhibit 12  IEPA Water Pollution Control Permit, No. 1989-EN-3064 (May 17, 1989) 
 

Exhibit 13  IEPA Reissued National Pollutant Discharge Elimination System Permit, No. 
IL0004316 (Feb. 29, 2012) (“2012 NPDES Permit”) 
 

Exhibit 14  IEPA Water Pollution Control Permit, No. 1973-ED-1343-OP (June 1973) 
 

Exhibit 15  IEPA Initial Facility Report – for On-Site Facilities (Sept. 18, 1992) (“1992 
Landfill IFR”) 
 

Exhibit 16  IEPA Violation Notice L-2020-00035 (Mar. 20, 2020) (“2020 Landfill VN”) 
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Exhibit 17  Hazardous and Solid Waste Management System; Disposal of Coal 
Combustion Residuals from Electric Utilities, 80 Fed. Reg. 21,302 (April 17, 
2015) (excerpted) (“Final Rule”) 
 

Exhibit 18  R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion 
Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, 
IEPA’s Statement of Reasons (Mar. 30, 2020) (excerpted) (“IEPA Statement 
of Reasons”) 
 

Exhibit 19  R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion 
Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, 
SIPC Comments to Illinois Pollution Control Board (Sept. 25, 2020) 
 

Exhibit 20  IEPA Violation Notice W-2020-00046 (July 28, 2020) 
 

Exhibit 21  IEPA Violation Notice W-2020-00087 (Dec. 16, 2020) 

Exhibit 22  R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion 
Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, 
IEPA Responses to Pre-Filed Questions (Aug. 3, 2020) (excerpted) (“IEPA 
Responses”) 
 

Exhibit 23  R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion 
Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845,  
Hearing Transcript (Aug. 11, 2020) (excerpted) 
 

Exhibit 24  R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion 
Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845,  
First Supplement to IEPA Pre-Filed Responses (Aug. 5, 2020) (excerpted) 
 

Exhibit 25  U.S. EPA, Comment Summary and Response Document: Hazardous and Solid 
Waste Management System; Identification and Listing of Special Wastes; 
Disposal of Coal Combustion Residuals from Electric Utilities; Proposed Rule, 
Vol. 3 (Dec. 2014) (excerpted) 
 

Exhibit 26  R 2020-019, In the Matter of Standards for the Disposal of Coal Combustion 
Residuals in Surface Impoundments: Proposed new 35 Ill. Adm. Code 845, 
IEPA Post-Hearing Comments (Oct. 30, 2020) (excerpted) 
 

Exhibit 27  In the Matter of Objection to the Issuance of Partial Approval of Closure/Post 
Closure Plan Duke Gallagher Generating Station Ash Pond System, No. 20-S-
J-5096 (OEA May 4, 2021) 
 

Exhibit 28  Opinion of Lisa JN Bradley, Ph.D. 
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BEFORE THE  
ILLINOIS POLLUTION CONTROL BOARD 

 
 
IN THE MATTER OF: 

 

  
PETITION OF SOURTHERN ILLINOIS  AS 21-_____ 
POWER COOPERATIVE FOR   
AN ADJUSTED STANDARD FROM (Adjusted Standard) 
35 ILL. ADMIN. CODE PART 845 OR, IN    
THE ALTERNATIVE, A FINDING OF  
INAPPLICABILITY   
  
 

APPEARANCE 
 
 

 I, Amy Antoniolli, hereby file my appearance in this proceeding on behalf of Southern 

Illinois Power Cooperative. 

 

 
           /s/ Amy Antoniolli 

Amy Antoniolli 
Schiff Hardin LLP 
233 South Wacker Drive 
Suite 7100 
Chicago, Illinois  60606 
312-258-5500 
aantoniolli@schiffhardin.com 
 

 

 

Dated:  May 11, 2021 
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I, Stephen Bonebrake, hereby file my appearance in this proceeding on behalf of 

Southern Illinois Power Cooperative. 

 

 
        /s/ Stephen Bonebrake 

Stephen Bonebrake 
Schiff Hardin LLP 
233 South Wacker Drive 
Suite 7100 
Chicago, Illinois  60606 
312-258-5500 
sbonebrake@schiffhardin.com 
 

 

 

Dated:  May 11, 2021 
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POWER COOPERATIVE FOR   
AN ADJUSTED STANDARD FROM (Adjusted Standard) 
35 ILL. ADMIN. CODE PART 845 OR, IN    
THE ALTERNATIVE, A FINDING OF  
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I, Katherine Walton, hereby file my appearance in this proceeding on behalf of Southern 

Illinois Power Cooperative. 

 

 
        /s/ Katherine Walton 

Katherine Walton 
Schiff Hardin LLP 
233 South Wacker Drive 
Suite 7100 
Chicago, Illinois  60606 
312-258-5500 
kwalton@schiffhardin.com 
 

 

 

Dated:  May 11, 2021 

 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**

mailto:kwalton@schiffhardin.com


 

 

 

CERTIFICATE OF SERVICE 
 

I, the undersigned, certify that on this 11th day of May, 2021: 

I have electronically served a true and correct copy of the attached PETITION OF 
ELECTRIC ENERGY, INC. FOR AN ADJUSTED STANDARD FROM 35 ILL. ADM. 
CODE PART 845 OR, IN THE ALTERNATIVE, A FINDING OF INAPPLICABILITY 
and Appearances on behalf of Southern Illinois Power Cooperative, by electronically filing 
with the Clerk of the Illinois Pollution Control Board and by e-mail upon the following 
persons: 

 
Pollution Control Board, Attn: Clerk 

 100 West Randolph Street 
 James R. Thompson Center, Suite 11-500 
 Chicago, Illinois 60601-3218 
 Don.brown@illinois.gov  
 
 Division of Legal Counsel  
 Illinois Environmental Protection Agency  
 1021 N. Grand Avenue East 
 P.O. Box 19276 
 Springfield, Illinois 62794-9276 
 Epa.dlc@illinois.gov  

 
My e-mail address is aantoniolli@schiffhardin.com; 
 
The number of pages in the e-mail transmission is 5.  
 
The e-mail transmission took place before 5:00 p.m.  

  
 
 /s/ Amy Antoniolli   

Amy Antoniolli 
 
Dated: May 11, 2021 
 
SCHIFF HARDIN LLP 
Attorney for Petitioner SIPC 
Katie Walton 
Stephen Bonebrake 
Amy Antoniolli 
Schiff Hardin LLP  
233 South Wacker Drive  
Suite 7100 
Chicago, Illinois 60606 
(312) 258-5500 
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Annual Drinking Water 
Quality Report 

Lake Egypt Water District IL1995200 
 

 

Annual Water Quality Report for the period of January 1 to December 31, 2019. 
 
This report is intended to provide you with important information about your drinking water and the efforts 
made by the water system to provide safe drinking water. 
 
The source of drinking water used by Lake Egypt Water District is Surface Water. 
 

For more information regarding this report contact: 
 

Chris Boyd 
(618)964-1380 

 
 
Este informe contiene información muy importante sobre el agua que usted bebe.  Tradúzcalo ó hable con 
alguien que lo entienda bien. 
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Source of Drinking Water 
 
The sources of drinking water (both tap water and bottled water) include rivers, lakes, streams, ponds, reservoirs, springs, and wells.  As water travels over 
the surface of the land or through the ground, it dissolves naturally-occurring minerals and, in some cases, radioactive material, and can pick up substances 
resulting from the presence of animals or from human activity. 
 
Contaminants that may be present in source water include: 
 
• Microbial contaminants, such as viruses and bacteria, which may come from sewage treatment plants, septic systems, agricultural livestock 

operations, and wildlife. 
• Inorganic contaminants, such as salts and metals, which can be naturally-occurring or result from urban storm water runoff, industrial or domestic 

wastewater discharges, oil and gas production, mining, or farming. 
• Pesticides and herbicides, which may come from a variety of sources such as agriculture, urban storm water runoff, and residential uses. 
• Organic chemical contaminants, including synthetic and volatile organic chemicals, which are by-products of industrial processes and petroleum 

production, and can also come from gas stations, urban storm water runoff, and septic systems. 
• Radioactive contaminants, which can be naturally-occurring or be the result of oil and gas production and mining activities. 
 
Drinking water, including bottled water, may reasonably be expected to contain at least small amounts of some contaminants.  The presence of 
contaminants does not necessarily indicate that water poses a health risk.  More information about contaminants and potential health effects can be 
obtained by calling the EPAs Safe Drinking Water Hotline at (800) 426-4791. 
 
In order to ensure that tap water is safe to drink, EPA prescribes regulations which limit the amount of certain contaminants in water provided by public water 
systems. FDA regulations establish limits for contaminants in bottled water which must provide the same protection for public health. 
 
Some people may be more vulnerable to contaminants in drinking water than the general population. 
 
Immuno-compromised persons such as persons with cancer undergoing chemotherapy, persons who have undergone organ transplants, people with 
HIV/AIDS or other immune system disorders, some elderly and infants can be particularly at risk from infections. These people should seek advice about 
drinking water from their health care providers.  EPA/CDC guidelines on appropriate means to lessen the risk of infection by Cryptosporidium and other 
microbial contaminants are available from the Safe Drinking Water Hotline (800-426-4791). 
 
If present, elevated levels of lead can cause serious health problems, especially for pregnant women and young children. Lead in drinking water is primarily 
from materials and components associated with service lines and home plumbing. We cannot control the variety of materials used in plumbing components. 
When your water has been sitting for several hours, you can minimize the potential for lead exposure by flushing your tap for 30 seconds to 2 minutes before 
using water for drinking or cooking. If you are concerned about lead in your water, you may wish to have your water tested. Information on lead in drinking 
water, testing methods, and steps you can take to minimize exposure is available from the Safe Drinking Water Hotline or at 
http://www.epa.gov/safewater/lead. 
 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



 

     

      

       

      

Source Water Assessment 
 
We want our valued customers to be informed about their water quality.  If you would like to learn more, please feel welcome to attend any of our regularly 
scheduled meetings.  The source water assessment for our supply has been completed by the Illinois EPA.  If you would like a copy of this information, 
please stop by the District Office during regular business hours or call our operator at (618)964-1380. To view a summary version of the completed Source 
Water Assessments, including: Importance of Source Water; Susceptibility to Contamination Determination; and documentation/recommendation of Source 
Water Protection Efforts, you may access the Illinois EPA website at http://www.epa.state.il.us/cgi-bin/wp/swap-fact-sheets.pl. 
 
Source of Water: LAKE OF EGYPT PWD.  Illinois EPA considers all surface water sources of public water supply to susceptible to potential pollution 
problems. Hence the reason for mandatory treatment of all public water supplies in Illinois. Mandatory treatment includes coagulation, sedimentation, filtration 
and disinfection.  Primary sources of pollution in Illinois lakes can include agricultural runoff, land disposal (septic systems) and shoreline erosion. 
 
 
SOURCE WATER INFORMATION    
 
 
SOURCE WATER NAME                  TYPE OF WATER          REPORT STATUS                   LOCATION 
 
Lake of Egypt                                      SW 
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2019 Regulated Contaminants Detected 
 
Lead and Copper 
 
Definitions:   
Action Level Goal (ALG):  The level of a contaminant in drinking water below which there is no known or expected risk to health.  ALGs allow for a margin of  
safety. 
Action Level:  The concentration of a contaminant which, if exceeded, triggers treatment or other requirements which a water system must follow. 
 

Lead and 
Copper 

Date 
Sampled 

MCLG Action 
Level (AL) 

90th 
Percentile 

# Sites 
Over AL 

Units 
 

Violation 
 

Likely Source of Contamination 
 

Copper 9/19/2017 1.3 1.3 0.024 0 ppm N 
Erosion of natural deposits; Leaching 
from wood preservatives; Corrosion of 
household plumbing systems. 

         

 
Water Quality Test Results 
 
Definitions:  The following table contains scientific terms and measures, some of which may require explanation. 
 

Avg Regulatory compliance with some MCLs are based on running annual average of monthly samples. 

Level 1 Assessment A Level 1 assessment is a study of the water system to identify potential problems and determine (if 
possible) why total coliform bacteria have been found in our water system. 

Level 2 Assessment 
A Level 2 assessment is a very detailed study of the water system to identify potential problems and 
determine (if possible) why an E. coli MCL violation has occurred and/or why total coliform bacteria 
have been found in our water system on multiple occasions. 

Maximum Contaminant Level Goal or MCLG The level of a contaminant in drinking water below which there is no known or expected risk to health. 
MCLGs allow for a margin of safety. 

Maximum Contaminant Level or MCL The highest level of a contaminant that is allowed in drinking water. MCLs are set as close to the 
MCLGs as feasible using the best available treatment technology. 

Maximum residual disinfectant level goal or MRDLG The level of a drinking water disinfectant below which there is no known or expected risk to health. 
MRDLGs do not reflect the benefits of the use of disinfectants to control microbial contaminants. 

Maximum residual disinfectant level or MRDL The highest level of a disinfectant allowed in drinking water. There is convincing evidence that 
addition of a disinfectant is necessary for control of microbial contaminants. 

ppb micrograms per liter or parts per billion - or one ounce in 7,350,000 gallons of water. 
na not applicable. 
ppm milligrams per liter or parts per million - or one ounce in 7,350 gallons of water. 
mrem millirems per year (a measure of radiation absorbed by the body) 
Treatment Technique or TT A required process intended to reduce the level of a contaminant in drinking water. 
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Regulated Contaminants 
 
 

Disinfectants and 
Disinfection By-

Products 

Collection 
Date 

Highest 
Level 

Detected 
Range of Levels 

Detected MCLG MCL Units Violation Likely Source of Contamination 

Chloramines 2019 2.9 2.7 - 2.9 MRDLG = 4 MRDL = 4 ppm N Water additive used to control 
microbes. 

Chlorite  2019 0.81 0.5 - 0.81 0.8 1 ppm N By-product of drinking water 
disinfection. 

Haloacetic Acids 
HAA5 2019 35 16.1 – 42.1 No goal for the 

total 60 ppb N By-product of drinking water disinfection 

Total 
Trihalomethanes 

(TTHM) 
 

2019 55 6.07 – 76 No goal for the 
total 80 ppb N By-product of drinking water disinfection 

 
 
 

Inorganic 
Contaminants 

Collection 
Date 

Highest 
Level 

Detected 

Range of 
Levels 

Detected 
MCLG MCL Units Violation Likely Source of Contamination 

Barium 2019 0.024 0.024 - 0.024 2 2 ppm N Discharge of drilling wastes; Discharge from 
metal refineries; Erosion of natural deposits. 

Fluoride 2019 0.7 0..688 - 
0.688 4 4.0 ppm N 

Erosion of natural deposits; Water additive 
which promotes strong teeth; Discharge from 
fertilizer and aluminum factories. 

Sodium 2019 27 27 - 27   ppm N Erosion from naturally occurring deposits.  
Used in water softener regeneration. 
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Turbidity 
  
 
 

 
Limit 

(Treatment 
Technique) 

Level 
Detected Violation Likely Source of Contamination 

Highest Single 
Measurement 1 0.155 N Soil Runoff 

Lowest monthly % 
meeting limit 0.3 100% N Soil Runoff 

 
Information Statement:  Turbidity is a measurement of the cloudiness of the water caused by suspended particles.  We monitor it because it is a good indicator 
of water quality and the effectiveness of our filtration system and disinfectants. 
 
Total Organic Carbon 
 
The percentage of Total Organic Carbon (TOC) removal was measured each month and the system met all TOC removal requirements set, unless a TOC 
violation is noted in the violations section. 
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 DECLARATION OF KENNETH W. LISS 
 

 I, Kenneth W. Liss, first being duly sworn on oath, depose and state as follows: 

1. I am the President of Andrews Engineering. My current responsibilities include 
managing the day to day business of the company. As a technical consultant, I provide a broad 
range of environmental expertise to industry, government, and individual clients for regulatory 
compliance, permitting, remediation and testimony.  I currently serve as the Principal-in-Charge 
and/or Program Manager on a number of multi-year contracts with both private and public sector 
clients. 

2. Prior to my current role, I served an Office Director at Andrews Engineering for 
nine years, from 1999 to May 2008 and Vice President of Operations from May 2008 to July 
2014.  Prior to working at Andrews Engineering, I worked for the Illinois Environmental 
Protection Agency (“IEPA”) in the Bureau of Land Permitting Section.  Initially my 
responsibilities included preparing permit conditions and compliance determinations for 
regulated facilities under various programs including the Resource Conservation and Recovery 
Act (RCRA) and Illinois solid waste and groundwater protection regulations.  In 1990, I became 
the Acting Manager of the Groundwater Unit in the Permit Section of Bureau of Land.  My 
responsibilities included managing a staff of 12 employees in support of various permit programs 
focusing on groundwater monitoring systems, hydrogeologic investigations and corrective 
action. In addition, I provided testimony for compliance/enforcement to legal counsel, permit 
and regulatory hearings, testimony in proceedings for various regulations at the Illinois Pollution 
Control Board and testimony for legislative actions before the Illinois House and Senate 
committees. I have a Bachelor of Science degree in Geology from Illinois State University, 
December 1983. 

3. I am familiar with the operations of Southern Illinois Power Cooperative’s 
(“SIPC”) Marion Generating Station.  

4. In or around June, 2020, SIPC retained me to develop a closure plan and oversee 
the closure of the former on-site, permit exempt, CCR landfill at Marion Station.  As part of that 
engagement, I reviewed documents previously filed with the IEPA, documents provided by 
SIPC, and aerial photographs, participated in conferenced calls with IEPA Bureau of Land 
employees, prepared and executed a proposal to conduct investigative borings at the landfill, 
reviewed the landfill groundwater monitoring program, and inspected the area of the former 
landfill.  

5. In December, 2020, I submitted to IEPA on behalf of SIPC a proposed closure 
plan for the former on-site CCR landfill.  That proposed closure plan is attached as Ex. __ to 
SIPC’s Petition for Adjusted Standard.   
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6. The proposed closure complies with Part 811 requirements for landfill closure, 
and includes:  

 Installation of a final cover system consisting of a 3.0 foot low permeability layer 
overlain by a 3.0 foot final protective layer or an alternate geosynthetic cap with a 
minimum thickness of 4.0 feet consisting from the bottom up: 1.0 foot thick low 
permeability layer, 40-mil linear low-density polyethylene (LLDPE) 
geomembrane, a double-sided geocomposite drainage layer and a 3.0 foot final 
protective layer.  
 

 Slopes that will be constructed to minimize wind and water erosion.  
 

 Establishment of vegetation upon completion of the final cover placement and 
storm water and drainage features.   
 

 Installation of additional monitoring wells, if needed, to meet the requirements of 
Part 811.  
 

 Post-closure monitoring and care consistent with SIPC’s obligations under Part 
811.   
 

7. The proposed closure plan anticipates that Pond 6 will continue to be used to 
control runoff from the closed landfill.   

8. I estimate the costs to complete the landfill closure described in the proposed 
landfill closure plan to be approximately $3.5 -5.2 million in immediate capital and other up 
front costs, with approximately $212,000 in annual O&M costs for a period of 5 years after the 
completion of closure activities, and $124,400 in annual O&M costs for the following 10 year 
period for a total of $2.304 million, assuming a 15-year post-closure care and monitoring period. 
This time period is an estimate, based in part on my conversations with IEPA personnel, and 
assuming the landfill will be released from post-closure care before the 30 year post-closure care 
period stipulated in the Part 811 regulations. 

9. Following my submission of the proposed landfill closure plan to IEPA, I had 
conversations with IEPA technical staff in IEPA’s Bureau of Land in which they indicated 
agreement with various aspects of the plan, including the proposed cover.  

10. In or around March 2021, I learned for the first time that IEPA technical staff in 
the Bureau of Water considered the landfill area to be subject to the Part 845 closure 
requirements for CCR surface impoundments, rather than the Part 811 requirements for landfills.  

11. I have since reviewed historic permitting documents provided to me by IEPA and 
understand that IEPA claims there were three former ponds – labeled on the site map attached to 
SIPC’s Petition for Adjusted Standard as the Initial Fly Ash Holding Area, the Replacement Fly 
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Ash Holding Area, and the Fly Ash Holding Area Extension (the “Former Fly Ash Holding 
Units”) – within the footprint of the landfill area that SIPC intends to close and cover consistent 
with Part 811 regulations.   

12. I understand that those Former Fly Ash Holding Units have not held water for 
many decades and have been covered and operated as part of the landfill since at least the early 
1990s.  

13. SIPC subsequently asked me to provide an estimate to close the landfill area – 
including the area of the Former Fly Ash Holding Units – consistent with Part 845.   

14. Though the cover system required to be applied to the landfill area under Part 845 
is essentially identical to the one required under Part 811, Part 845 compliance requires 
additional work that is not required under Part 811, including but not limited to:  

 Performing a location restriction demonstration (35 Ill. Adm. Code 845.300-340);  

 Performing a hydrogeological site investigation (35 Ill. Adm. Code 845.620); 
 

 Preparing a hazard potential classification assessment and certification (35 Ill. Adm. 
Code 845.400(a)(2)); 
 

 Preparing a structural stability assessment and certification (35 Ill. Adm. Code 
845.450(c));  

 Preparing a safety factor assessment and certification with the operating permit 
application and subsequent annual inspections (35 Ill. Adm. Code 845.460(b)); 

 Prepare a fugitive dust control plan and certification with the operating permit 
application and subsequent annual inspections (35 Ill. Adm. Code 845.500(b)(7)). 

15. I have prepared a high-level estimate of the potential costs to close the landfill the 
landfill area in place in compliance with Part 845 to be at least $3.9 to $5.6 million in capital 
costs and other up front costs, including the costs of the permits, assessments and certifications 
required by Part 845.  I further estimate the annual O&M costs associated with treating the 
landfill as a Part 845 surface impoundment would be at least $325,000 to $350,000 in annual 
O&M costs (without an inflation factor) for a 30-year post closure care period, as required by 
Part 845.  This does not include the costs of expediting work to meet Part 845’s stringent 
deadlines, which may not even be possible at this juncture given that the former landfill is not 
regulated by Part 257. This also does not include additional costs that may be incurred due to 
potential ambiguities in the rules, and does not include all plant personnel time.   

16. SIPC also asked me to prepare a high-level estimate of the potential costs of Part 
845 compliance for Ponds 3 (including 3A), 4, 6, B-3 and the South Fly Ash Ponds (the “De 
Minimis Units”) in compliance with Part 845.   
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17. Part 845 allows for two types of closure, closure by removal and closure and in 
place.  I understand that closure in place is not an option for the De Minimis Units because they 
continue to be used for storm water management at Marion Statement.  Accordingly, I estimated 
the costs to close the De Minimis Units by removal, with the understanding that they will have to 
be replaced with new storm water basins. 

18. I estimate the costs for Part 845 compliance for the De Minimis Units, including 
closure by removal, to be at least $8 million to $10.5 million in capital costs and other upfront 
costs, with at least $510,000 to $535,000 in annual O&M costs (without an inflation factor)  for 
three years. This does not include the cost of constructing new storm water basins as needed to 
replace the De Minimis Units.  This also does not include the costs of expediting work to meet 
Part 845’s stringent deadlines, which may not even be possible at this juncture given that the 
former landfill is not regulated by Part 257. This also does not include additional costs that may 
be incurred due to potential ambiguities in the rules, and does not include all plant personnel 
time.   

19. The cost estimates set forth herein are based upon the information currently 
available to me and are subject to revision and supplementation based upon new information.  

 FURTHER, Declarant sayeth not. 

 

 

___________________________________ 
      Kenneth W. Liss 

 

 

  
 
 
CH2:24822849.1 
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1. INTRODUCTION 

Southern Illinois Power Cooperative (SIPC) operates the Marion Power Generating Station, 
which is located approximately 8 miles south of Marion in Williamson County, Illinois. The 
facility was operational as of May of 1963 with approximately 50 acres of land on-site planned 
for disposal of coal combustion residuals (CCR) as depicted in the Initial Facility Report (IFR) 
filed and received by the Illinois Environmental Protection Agency (IEPA) on September 22, 
1992. 
 
The landfill operated as one disposal unit during its entire operating life. The landfill started 
accepting waste in 1978, and ceased accepting waste prior to October 15, 2015. As discussed 
further below, only ash and scrubber sludge were disposed in the landfill. The 5-year post 
closure care will begin when the final cover system is completed. 
 
The first coal fired generating units (Units 1, 2, and 3) at the Marion Station went operational in 
May 1963. Each unit burned coal in a cyclone furnace and provided steam to turbine 
generators. The facility burned coal obtained from the Southern Illinois coalfields and coal 
refuse or “carbon”. SIPC installed and began operating an Electrostatic Precipitator (ESP) in 
accordance with the Clean Air Act in 1975.  After the ESP was installed and prior to 2003, SIPC 
collected fly ash dry using a hydroveyor system.  The ash was then pug milled with the scrubber 
sludge and deposited into the landfill.  In 2003, the unit’s boilers were removed and replaced 
with one Coal Fluidized Bed boiler, and renamed Unit 123.  At that time, the water vacuum 
system was replaced with air vacuum pumps as part of a completely dry handling system for fly 
ash and bottom ash from the new Unit 123. All ash from Unit 123 has been disposed off-site, 
and this unit does not generate scrubber sludge.   
 
In 1978, Unit 4 was brought on line. The Joint Construction and Operating Permit No. 
199856AAC by the Illinois Environmental Protection Agency (IEPA) for Unit 4 allowed the use of 
at least a 25% carbon content in the fuel blend in the unit. By-products from the generating 
process included bottom ash, fly ash and scrubber sludge. Ash from Unit 4 was primarily 80% 
bottom ash and 20% fly ash.  The scrubber sludge (which is predominately Calcium Sulfite) was 
placed in the landfill.   
 
A conveyor system was utilized to transport the calcium sulfite to the landfill. In order to stabilize 
the calcium sulfite for transport on the conveyor system, it was mixed with fly ash. This 
continued from 1978 to 2009, when SIPC modified the Unit 4 scrubber to a forced oxidation 
system, which produced calcium sulfate, better known as gypsum.   
 
With the change to the scrubber in 2009, the disposal of scrubber sludge in the on-site landfill 
ceased. Starting in 2009, the oxidation process produced gypsum, which was sold as an 
agricultural modifier or as an ingredient for cement, reducing the amount of material sent to the 
landfill. 
 
The maximum volume of scrubber sludge and ash deposited in the on-site landfill is estimated 
to be 1.5 million cubic yards. Approximately 1,137,359 cubic yards of material was placed in the 
landfill from 1978 to September 1992. During the time period after September of 1992 until 
October 2015 approximately 363,000 cubic yards of material was deposited.  
 
During the operating life of the landfill, slopes were maintained to be stable and promote runoff 
to the existing ponds within the landfill boundaries.  No daily cover was applied.  Some areas of 
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the fill supports vegetation; however final cover has not been installed. The area requiring final 
cover is estimated to be 43 acres. 
 
The material disposed in the landfill is non-combustible, non-putrescible and does not produce 
an odor. Therefore, a litter control, air quality plan, odor control plan, vector control plan and 
firefighting and fire safety plan was not necessary or required. A noise control plan was not 
necessary or required since the landfill is no longer operating. 
 
A complete set of drawings for the on-site landfill (“SIPC Unit”) are located in Appendix A, and 
these drawings meet the requirements for Site Plan Map(s) in 35 IAC 812.107.  A Site Location 
Map is located in Appendix B. Documentation of property ownership is provided in Appendix C. 
 
The SIPC Unit will be closed in accordance with the requirements of 35 IAC 811.314.  At a 
minimum, the final cover system at the SIPC Unit will consist of a conventional soil cap with a 
minimum thickness of 6.0 feet (3.0 foot low permeability layer overlain by a 3.0 foot final 
protective layer) or an alternate geosynthetic cap with a minimum thickness of 4.0 feet 
consisting from the bottom up: 1.0 foot thick low permeability layer, 40-mil linear low-density 
polyethylene (LLDPE) geomembrane, a double-sided geocomposite drainage layer and a 3.0 
foot final protective layer.  Soil availability onsite will determine the final cover utilized at the 
facility. 
 
The final slopes are designed to be constructed to a grade capable of supporting vegetation 
and minimize wind and water erosion.  The final landfill slopes will be no flatter than 2 percent 
nor steeper than 29 percent (3.5H:1V).  These slopes will drain runoff from the cover and 
prevent ponding.  Shallow-rooted grasses and legumes will be used to establish a vegetative 
growth for erosion control. 
 

1.1 Schedule of Closure Construction 
Closure construction is anticipated to begin immediately with clearing, grubbing and waste 
grading activities.  The final cover design may be altered from the attached site plan drawings 
based upon on-going waste boundary investigations and waste grading activities.  However, the 
final configuration is not expected to change significantly from that shown on the site plans. All 
construction will be performed in accordance with the regulations and closure plan.  Field 
modifications to the approved final configuration will be documented in the Certification of 
Closure report. Below is an anticipated schedule for closure construction: 

1. Backfilling and grading activities of the existing SIPC Unit will be required prior to 
placement of the final cover system.  This activity may be extensive due to the existing 
conditions at the facility and may take several months to complete.  In addition to 
backfilling and grading, vegetation from the existing unit must be stripped and removed 
from portions of the unit receiving final cover.  As part of this activity, a waste boundary 
investigation will be conducted to verify the horizontal limits of waste placed in the unit. 

2. Final cover placement will proceed upon the completion of backfilling and grading of the 
existing unit. Due to the size of the unit and selected design of final cover (traditional soil 
cap or alternate geosynthetic cap), final cover placement is anticipated to take 6 to 10 
months to complete, depending upon weather conditions.  

3. Construction of the runoff collection ditches and other drainage structures in conjunction 
with the closure will occur as the final cover is placed on the unit.  Ditches will be 
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constructed along areas to be closed, and terrace berms and letdowns will be 
constructed as final cover is placed.   

4. Installation of groundwater monitoring wells (if necessary) will be installed during the 
final cover placement. 

5. Vegetation will be established upon completion of the final cover placement and 
stormwater and drainage features.  This will include the placement of seed, fertilizer and 
mulch.  It is anticipated that this activity can be completed within a month of final cover 
placement. 

6. The Certification of Closure with record documentation will be submitted to the Illinois 
EPA upon completion of the construction activities. 

 

2. FINAL COVER SYSTEM  

2.1 35 IAC 811.314 – Final Cover System 
The final cover system at the SIPC Unit will consist of a conventional soil cap with a minimum 
thickness of 6.0 feet (3.0 foot low permeability layer overlain by a 3.0 foot final protective layer) 
or an alternate geosynthetic cap with a minimum thickness of 4.0 feet consisting from the 
bottom up: 1.0 foot thick low permeability layer, 40-mil linear low-density polyethylene (LLDPE) 
geomembrane, a double-sided geocomposite drainage layer and a 3.0 foot final protective 
layer.  Soil availability onsite will determine the final cover utilized at the facility. 
 
The low permeability layer will consist of either a 1.0 foot or 3.0 foot thick recompacted earthen 
cover that under compaction achieves a hydraulic conductivity of less than or equal to 1 x 10-7 
cm/sec.  At a minimum, an approximate 12-inch layer of soil will exist between the waste 
disposal unit and the geomembrane cover (if utilized) to act as a cushion to protect the 
geomembrane from being damaged or punctured.  As shown on the site drawings, the low 
permeability layer will cover the entire unit. 
 
Earthen material to be used for the low permeability layer will be Unified Soils Classification 
System (USCS) types CH, CL or ML.  The source of this material will be from the excavation(s) 
within the currently undeveloped portions of the facility and future designated borrow areas. 
 
The low permeability layer is to be placed in multiple lifts not to exceed ten inches loose.  This 
cover should be placed at a moisture content sufficient in meeting hydraulic conductivities of 
less than or equal to 1 x 10-7 cm/sec.  This portion of the final cover system will be recompacted 
with a self-propelled soil compactor or other suitable equipment and each layer will be worked 
sufficiently to breakdown oversized clods, obtain a uniform moisture content and ensure 
uniform density. Roots, cobbles, debris and other deleterious material will be removed from the 
earthen material prior to compaction.  The low permeability layer will be compacted to achieve a 
value of no greater than 1 x 10-7 cm/sec. 

If utilized, a 40-mil LLDPE geomembrane liner will be installed on top of the recompacted 
earthen cover in accordance with the drawings, specifications and manufacturer's instructions 
by persons experienced in similar liner installation.  All field seaming will be in accordance with 
the manufacturer's specifications.  Geomembrane bonding will use fusion welding when 
possible and extrusion welding as a secondary means.  Fusion welding will typically consist of 
applying dynamic energy, heat and/or extrudate between two overlapped panels. This will allow 
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a bonding of the extrudate with the panel material, or panel-to-panel, providing a homogenous 
mass along the area of the seam.  Extrusion welding may be similar to fusion welding but 
typically lacks the dynamic energy. 
 
A double-sided geocomposite drainage layer will be installed if the 40-mil LLDPE is utilized in 
the final cover. The geocomposite will drain infiltrated water from the final cover system into the 
landfill perimeter ditches.  
 
The final protective layer will have a minimum thickness of three feet and will consist of soil 
materials capable of supporting vegetation on the final cover. This depth should be sufficient to 
maintain the proposed "open-space" final use of the area, with access to the area controlled as 
described below. The final protective layer will be placed as soon as possible after placement of 
the low permeability layer to prevent erosion, desiccation, cracking, freezing or other damage to 
the low permeability layer.  As shown on the attached site drawings, the final protective layer 
will cover the entire low permeability layer. The final protective layer will protect the low 
permeability layer from freezing and minimize root penetration of the low permeability layer. 
 
Loams of the USDA soil classification system or USCS types GM, GC, SM, SC, ML and CL are 
all considered suitable protective soils.  The final protective layer may include soils from onsite 
and a finished compost product.  These soils will be made suitable for plant growth with the 
addition of lime, fertilizer and/or finished compost.   
 
From the time waste was first placed into the SIPC Unit until completely stabilized, it is 
expected that very little settlement will occur due to the nature of the CCR materials.  Any 
settling should occur prior to the placement of the final cover system. 
 
The final slopes are designed and are to be constructed to a grade capable of supporting 
vegetation and minimize erosion. Shallow-rooted grasses and legumes should be used to 
establish a vegetative growth for erosion control.  The mixture of grasses and legumes selected 
must be amenable to the soil quality and thickness, slopes, moisture and climatological conditions 
that exist without the need for continued maintenance. Seed will typically be incorporated into the 
upper surface of the final protective layer using hydroseeding or broadcasting techniques. Lime, 
fertilizer and any other appropriate soil amendments, may be incorporated into the final protective 
layer at application rates determined from composite soil tests of the area to be seeded.  Mulch 
consisting of straw, yard waste compost, jute and/or wood excelsior may be used as necessary to 
hold the seed in place and conserve moisture.  A person knowledgeable in vegetation 
establishment will be consulted for determining the specific seed mixtures to be sown, suitable soil 
amendments and application rates based upon specific seasonal conditions at the time of 
placement. 
 

3. CLOSURE AND POST-CLOSURE MAINTENANCE PLAN 

3.1 35 IAC 811.110 and 111 – Closure and Post-Closure Maintenance Plans 
The Closure and Post-closure Maintenance Plans contained herein are prepared in accordance 
with the requirements of 35 Illinois Administrative Code (IAC) Part 811.  The Closure Plan 
addresses the minimum requirements for capping the landfill and establishing surface runoff 
controls. The Post-Closure Maintenance Plan addresses monitoring and maintenance of the 
site for the 5-year period following certification of closure.  
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Closure activities will be completed in accordance with this Plan.  The entire landfilled area 
requiring final cover is estimated to be 43 acres with an irregular geometry. After IEPA’s 
approval of this plan, SIPC will initiate the placement of the final cover system.  In addition, SIPC 
will remove all equipment and/or structures that will not be necessary for the post-closure care 
operation, unless otherwise authorized by the IEPA. 
 
The final end use of the unit will be a natural area with passive vegetation and native grasses.  
The end use will serve as an access restricted open space and will not disturb the integrity of the 
final cover, any other components of the final cover system or environmental monitoring 
equipment.  The final unit will compliment and blend in with the surrounding topography and land 
use for the area.  In addition, the final unit configuration will minimize the need for further 
maintenance. 
 

3.1.1 Closure Plan 

Closure of the site will occur when the waste disposal unit has been graded in accordance with 
the approved plans.  Closure of the unit will be initiated after IEPA plan approval.  Closure is 
expected to start in the winter of 2020/2021 with waste grading activities and final cover 
construction completed in 2021.  The final cover includes a low permeable layer protected by a 
vegetated final protective layer as described herein.   
 
The maximum volume of wastes deposited in the SIPC Unit during the active life of the landfill is 
estimated to be approximately 1.5 million cubic yards, and averaging 30 to 45 feet thick across the 
main body of the landfill. The surface area requiring final cover is estimated to be 43 acres. 
 
Closure of the SIPC Unit would involve the following tasks.  The areas addressed are those 
required by regulation to be considered during landfill closure. 

1. Equipment Decontamination – No extraordinary methods for decontamination of 
equipment used in the operation will be required. Any equipment that has been in contact 
with waste material can be manually cleaned (e.g., waste removed from the tracks and 
undercarriage) and any cleaning residues generated can be placed in the fill at the time of 
earthen cover placement. Equipment used in the final cover tasks will not be exposed to 
the waste and will not require decontamination. 

  
2. Backfilling and Grading – Backfilling or grading will be required during closure to achieve 

positive drainage prior to final cover placement. Significant backfilling and grading is 
anticipated to achieve the contours shown on the grading plan (Drawing B-3). Backfilling 
and grading is the first task of closure. 

 
 Based upon the perimeter ditching and erosion control system provided and overall site 

topography, no adverse effects on local drainage are anticipated during closure.  The 
ditching is designed to pass the 100-year, 24-hour precipitation event without scouring or 
erosion after closure.  Provisions for runoff and run-on have been included in the final 
cover design. 

 
3. Final Cover Placement – Final cover material will be placed on all previously filled areas.  

Based upon the design and regulations, it is assumed that a conventional soil cap with a 
minimum thickness of 6.0 feet (3.0 foot low permeability layer overlain by a 3.0 foot final 
protective layer) will be required. However, depending upon soil availability onsite, an 
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alternative geosynthetic cap may be installed. In conjunction with the final cover 
placement, the stormwater drainage control system, which includes, (1) perimeter ditches; 
(2) creation of stormwater control terraces and/or letdowns; and (3) installation of the final 
cover drainage outlet (if a geocomposite drainage layer is installed), will be installed.     

 
4. Vegetation – Shallow-rooted grasses and legumes should be used to establish a 

vegetative growth for erosion control.  The mixture of grasses and legumes selected must 
be amenable to the soil quality and thickness, slopes, moisture and climatological 
conditions that exist without the need for continued maintenance.  Such a seed mixture 
could include, but not be limited to: Kentucky Bluegrass, Perennial Ryegrass, Crownvetch 
and White Clover.  Additional seeding of oats and wheat may be done in the spring and 
fall, respectively, to ensure proper establishment of the vegetative growth. 

 
  Lime, fertilizer and any other appropriate soil amendments, may be incorporated into the 

final protective layer at application rates determined from composite soil tests of the area 
to be seeded.  Mulch consisting of straw, yard waste compost, jute and/or wood excelsior 
may be used as necessary to hold the seed in place and conserve moisture.  A person 
knowledgeable in vegetation establishment will be consulted for determining the specific 
seed mixtures to be sown, suitable soil amendments and application rates based upon 
specific seasonal conditions at the time of placement. 

 
 5. Monitoring Devices – As of the date of this report, it is assumed that all of the groundwater 

monitoring devices have been installed.  However, if it is determined that additional 
groundwater monitoring wells are required for the unit, the monitoring wells will be installed 
as part of the closure process.    

 
 6. Certification of Closure – Both SIPC and a Professional Engineer (Engineer) must certify 

that closure is in accordance with the closure plan.  Therefore, the Engineer (Andrews 
Engineering, Inc.) has been retained so that all aspects of the closure can be overseen.  
The Engineer will need to spend sufficient time on site to ensure adequate cover quality 
and thickness as well as proper completion of the other tasks. The Engineer's services will 
include the preparation of plan sheets showing the final conditions at the closed site. 

 
  The Certification of Closure will contain a review of the groundwater monitoring results. 

This review will be done in accordance with the groundwater monitoring plan and 
regulatory requirements. 

 
 7. Documentation – Following the closure of the SIPC Unit, SIPC will record a notation on 

the deed for the property encompassing the landfill, or some other instrument that is 
normally examined during title search, and notify the Illinois EPA that the notation has 
been recorded and a copy has been placed in the operating record.  The notation on the 
record will, in perpetuity, notify any potential purchaser of the property that the land has 
been used as a landfill and its use is restricted under 35 IAC 811.111(d).  The notation 
may be removed from the deed if all wastes are removed from the site and permission is 
granted by the Illinois EPA. The operating record, Engineer and other applicable parties 
will maintain record copies of all documentation. 
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3.1.2 Post-Closure Maintenance Plan 

The purpose of the post closure inspections and maintenance is to ensure proper functioning of 
all items that remain after closure.  The post closure inspections and maintenance include the 
following: 
 

1. Inspections – A walking, visual inspection of the entire SIPC Unit should be conducted 
quarterly with a written record of the inspection made and preserved. The inspector should 
assess the condition and the need for repair of final cover, vegetation, fencing, monitoring 
devices and drainage structures. These inspections will be conducted quarterly for a 
minimum of five years after closure.  Inspections must be continued for a minimum of 5 
years after closure, i.e., the entire proposed post-closure care period.  

 
 In general, the following guidelines will be followed when assessing the need for remedial 

actions: 

a) All rills, gullies and crevices six (6) inches or deeper in the final cover will be filled.  
Areas identified by SIPC or during Illinois EPA inspections as particularly susceptible 
to erosion will be recontoured; 

b) All reworked surfaces, and areas with failed or eroded vegetation in excess of 100 
square feet cumulatively, shall be revegetated; 

c) Brush, trees or similar vegetation with tap roots growing in areas not so designated 
will be controlled by cutting or other suitable control method; 

d) Holes and depressions created by settling will be filled and recontoured so as to 
prevent standing water; and 

e) Eroded and scoured drainage channels will be repaired and lining material will be 
replaced if necessary. 

 
 2. Final Cover Maintenance – Erosion may cause the need for cover repairs. Any areas 

where erosion cuts appear should be promptly repaired in order to maintain the integrity of 
the final cover system.  While recently covered areas will require the most maintenance, 
the disposal unit will stabilize with time such that little, if any, maintenance will ultimately be 
required.  Earthen material for cover repairs will be made available from borrow areas 
adjacent to the disposal unit. 

 
3. Vegetation Maintenance – The unit will require re-establishment of vegetation and 

mowing.  Vegetation will be re-established in areas that are sparse and have been 
reworked or eroded. In addition, the waste disposal unit area will be mowed at least once 
per year to eliminate trees and bushes from taking root in the final cover. 

 
4. Survey Controls – The most recent topographic mapping of the project site, as shown on 

the site drawings, was completed on September 14, 2020 by DroneView Technologies 
out of Bloomfield Hills, Michigan, with ground control by Clarida & Ziegler Engineering in 
Marion, Illinois.   A legal description of the SIPC Unit boundary has been prepared by or 
under the supervision of a professional surveyor. All stakes, monuments and markers 
necessary for proper construction and operation of the expanded facility will be 
inspected annually and will be resurveyed, remarked and replaced as necessary to 
maintain accurate controls.  All survey work will be under the direction of an Illinois 
Registered Land Surveyor. 
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3.2 35 IAC 811.322 – Final slope and stabilization 

The final slopes are designed to be constructed to a grade capable of supporting vegetation 
and minimize wind and water erosion.  The final landfill slopes will be no flatter than 2 percent 
nor steeper than 29 percent (3.5H:1V).  These slopes will drain runoff from the cover and 
prevent ponding.  Shallow-rooted grasses and legumes will be used to establish a vegetative 
growth for erosion control. 
 
Seed will typically be incorporated into the upper surface of the final protective layer using 
hydroseeding or broadcasting techniques. The mixture of grasses and legumes selected will be 
amenable to the soil quality and thickness, slopes, and moisture and climatological conditions 
that exist without the need for continued maintenance and with minimal potential for root 
penetration into the low permeability layer. It will also be a diverse mix of native and introduced 
species that is consistent with the controlled access "open space" post-closure land use. Such 
a mixture could include Kentucky Bluegrass, Perennial Ryegrass, Crownvetch and White 
Clover.  All closed areas of the landfill will be seeded as soon as practicable after closure, with 
seeding usually conducted in the spring and/or fall. A person knowledgeable in vegetation 
establishment and of Williamson County's climatological conditions will be consulted for 
determining the specific seed mixtures to be sown, necessary soil amendments and application 
rates based upon specific seasonal conditions at the time of closure. As a guide, the design 
procedures and specifications presented in the handbook "Illinois Urban Manual" may be 
utilized.  Lime, fertilizer and any other necessary soil amendments, will be incorporated into the 
final protective layer at application rates determined from composite soil tests from the area to 
be seeded. Mulch consisting of straw, jute or wood excelsior, will be used as necessary to hold 
the seed in place and conserve moisture. To ensure proper establishment of the vegetative 
growth, additional seeding of oats and wheat may be done in the spring and fall, respectively. 
 
In addition to the foregoing, SIPC will use aggressive erosion control techniques to minimize the 
generation of sediment in the runoff from disturbed areas. These may include, but not be 
limited to, straw bale dikes, silt fences and vegetative filters. 
 
No structures are planned to be constructed over the SIPC Unit.  However, if a structure is 
placed over the unit, it will be compatible with the land use and will not interfere with the 
operation of a cover system or any monitoring system. 
 
Access to the unit is controlled through use of fences, gates and natural barriers such that 
unauthorized passage to the property is restricted.  Gate locations will include the main 
entrance area plus any other locations where construction or maintenance vehicles may need 
to enter the site.  This series of fences, gates and natural barriers as described have been 
installed in such a manner so as to restrict access to all areas of the property, including the 
landfill disposal unit. 
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Appendix A – Site Drawings (Reduced) 
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 Appendix B – Site Location Map
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FACILITY LOCATION 

35 IAC 811.302 – Facility Location 
The 35 Illinois Administrative Code (IAC) 811.302 lists all location standards to be met for 
chemical and putrescible waste landfills.  These standards and the manner in which the existing 
unit complies with these standards are discussed in the following sections.   

35 IAC 811.302(a) - Setback Zones  

The unit is not located within a setback zone established pursuant to Section 14.2 and 14.3 of 
the Illinois Environmental Protection Act, which establishes minimum distances that water 
supply wells must be maintained away from a solid waste disposal facility (i.e., 200 feet for any 
existing or permitted community water supply well or other potable water supply well).  There 
are no potable water supply wells within 200 feet of the SIPC Unit. Also, community water 
supply wells may establish a maximum setback of 1,000 feet. There are no community water 
supply wells within 1,000 feet of the unit. Therefore, the unit is not located within a setback zone 
established pursuant to Section 14.2 and 14.3 of the Illinois Environmental Protection Act.  

35 IAC 811.302(b) - Sole Source Aquifer  

The unit is not located within a recharge zone or within 366 meters (1,200 feet), vertically or 
horizontally, of a sole-source aquifer designated by the United States Environmental Protection 
Agency pursuant to Section 1424(e) of the Safe Drinking Water Act (42 U.S.C. 300f et seq.).    

35 IAC 811.302(c) - Roads and Highways  

The closest township or county road located within 500 feet of the unit is Lake Egypt and 
Nielson Crossing Roads. Lake Egypt Road is located along the south and Nielson Crossing 
Road is located along the west side of the unit.  With regard to the existing unit, the operation is 
screened from view by natural objects, existing vegetation, consisting of trees, shrubs, etc. and 
a chain link fence, located along the west and south side of the existing unit.   

35 IAC 811.302(d) - Occupied Dwellings, Schools and Hospitals  

No part of the unit shall be located closer than 500 feet from a school, hospital or occupied 
dwelling, unless the owner of such school, hospital or dwelling provides permission to the 
operator, in writing, for a closer distance.  There are no occupied dwellings, schools or hospitals 
located within 500 feet of the unit.      

35 IAC 811.302(e) and 35 IAC 811.302(f) - Airports  

The existing unit is not located closer than 5,000 feet of any runway used by piston type aircraft 
or within 10,000 feet of any runway used by turbojet aircraft.  The closest airport to the SIPC 
Unit is the Veterans Airport of Southern Illinois located in Marion, IL. 
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Appendix C – Property Ownership 
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Unit Boundary Legal Description 
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Abbreviations 
BGS – below ground surface  
CAP – Correction Action Plan  
CCR – Coal Combustion Residuals  
CFR – Code of Federal Regulations  
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EPA – Environmental Protection Agency  
GMZ – Groundwater Management Zone  
GPS – groundwater protection standard [after 40 CFR 257.95(h)]  
IAC – Illinois Administrative Code  
NELAP – National Environmental Laboratory Accreditation Program  
mg/L – milligram per liter  
SSL – statistically significant level  
ug/L – micrograms per liter  
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1. Introduction  

Marion Power Plant (Plant) is owned and operated by the Southern Illinois Power Cooperative (SIPC).  
The Emery Pond is a coal combustion residuals (CCR) impoundment at the Plant and has functioned 
from the late-1980’s to the present as a storm water storage structure for drainage from the adjacent 
Plant area, including the more recent Gypsum Loadout Area.  The Emery Pond and adjacent Gypsum 
Loadout Area are referred to in this Plan as the Site.  

This Plan outlines the selection of a remedy to address the 35 IAC Part 620 exceedances due to the 
Site alleged in Illinois EPA’s Violation Notice No. 6364 issued on July 3, 2018, and any additional 
detected Part 620 exceedances attributable to the Site, as further described below.  The selected 
remedy for impacted groundwater is also consistent with the federal CCR rule, including 40 CFR 
257.97 and 40 CFR 257.98. The remedy selected in this plan includes both active remedial actions, 
including the removal of CCR from the Site, and a request for a groundwater management zone (GMZ) 
for a limited time to allow the active corrective action to achieve relevant Part 620 groundwater quality 
standards.  As discussed further below, the impacted groundwater has not measurably impacted 
nearby surface waters, specifically Lake of Egypt, and no such impact is expected during the requested 
GMZ period.  

Figure 1 shows the Site location on a USGS Topographic Map and Figure 2 depicts the Emery Pond 
and other features/units at the Site.  

2. Groundwater Impacts  

2.1 Site Hydrogeology  

The site is located in the Shawnee Hills Section within the Interior Low Plateaus (physiographic) Province 
(Leighton et al., 1948).  Site geology consists of glacially derived deposits of the Illinoisan Stage overlying 
Pennsylvanian Age bedrock.  Table 1 list the hydro- and litho-stratigraphic units with their descriptions 
located within 50 feet of the surface at the Site (Willman et al, 1995 and Berg & Kempton, 1988).  

Table 1. Site Geologic/Hydrogeologic Units 

Litho-stratigraphic Unit Hydro-stratigraphic Unit Lithologic Description 
Peoria/Roxana Silt 

Unlithified Unit 
light yellow tan to gray, fine sandy silt 

Glasford Formation 
(undifferentiated) 

silty/sandy diamictons with thin lenticular 
bodies of silt, sand, and gravel 

Caseyville Formation  Bedrock Unit primarily sandstone with shales  
 
The current groundwater monitoring wells for the Site are all screened at the Unlithified/Bedrock Units 
interface.  This zone has relatively low hydraulic conductivity (< 1x10-4 cm/s) and only a few feet (5-10 ft.) 
of saturated thickness.  Because of this low hydraulic conductivity, groundwater in the Unlithified Unit and 
upper portion of the Bedrock Unit (approximately the upper 11 ft.) is classified as Class II: General 
Resource Groundwater.  At the request of Illinois EPA, compliance will be evaluated against the Class I: 
Potable Resource Groundwater standards.  Groundwater in the rest of the explored Bedrock Unit is Class 
I: Potable Resource Groundwater.   
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The following reasons are used for these classifications:  

The Unlithified Unit is classified as Class II groundwater because: 
1. The Unit does not contain a sand, gravel, or sand & gravel deposit greater than 5 ft. thick, and 
2. The slug test results (see Hanson, 2019a and 2019b) are less than 1 x 10-4 cm/s. 

The upper (approximately 11 ft.) of the Bedrock Unit is classified as Class II groundwater because: 
1. The Unit contains less than 10 ft. of sandstone, 
2. The Unit contains less than 15 ft. of fractured carbonate rock, and 
3. The packer test results (see Hanson, 2019a) are less than 1 x 10-4 cm/s. 

The lower Bedrock Unit is classified as Class I groundwater because:  
1. The Unit has two continuous segments of sandstone that exceed 10 ft. in thickness,  
2. Although the packer test results (see Hanson, 2019a) are less than 1 x 10-4 cm/s. 

 
Although groundwater is present in the Unlithified and upper/lower Bedrock Units, there is no 
groundwater use associated with any of the operations at the Marion Power Plant.  Additionally, given 
existing groundwater data and because SIPC owns the property immediately surrounding the Marion 
Power Plant and Lake of Egypt, there is no off-site migration of groundwater.  The nearest water well is 
located at the Lake of Egypt County Club, approximately 2,500 feet south southeast from Emery Pond 
and is screened from 65-90 feet below ground surface.  This water well is also located on SIPC 
property.  

For the purposes of the Emery Pond corrective action and closure work, SIPC has agreed to monitor 
and conduct corrective action for the purpose of achieving compliance with Class I groundwater quality 
standards.  

2.2 Groundwater Monitoring History  

Five monitoring wells were installed to meet the monitoring requirements of the US EPA’s CCR Rule, 
background well EBG and downgradient wells EP-1, EP-2, EP-3, and EP-4 (see Figure 2).  
Groundwater monitoring at the Site has been ongoing since evaluation of background water quality 
began in 2017, consistent with 40 CFR 257.90.  SIPC conducted detection monitoring in compliance 
with the CCR Rule (40 CFR 257.94).  The results of detection monitoring triggered assessment 
monitoring (40 CFR 257.95) in 2018 for Appendix IV constituents.   

The Illinois EPA issued Violation Notice No. 6364 on July 3, 2018.  This notice alleged the 
exceedances of the Class I: Potable Use Groundwater Standards (35 IAC 620.410) summarized in 
Table 2.  As identified in the Hydrogeologic Investigation Report (Hanson, 2019a) and Hydrogeologic 
Investigation Addendum (Hanson, 2019b), groundwater at the Site has been classified as Class II: 
General Resource Groundwater (35 IAC 620.240) in the Unlithified Unit and the upper (approx. 11 ft.) 
of the Bedrock Unit.   
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Table 2. Exceedances of the Class I: Potable Resource GW Standards  

Parameter Class I Std. Units EP-1 EP-2 EP-3 EP-4 
Arsenic 0.010  mg/L    X 
Boron 2.0 mg/L    X 
Cadmium 0.005 mg/L X   X 
Chloride 200 mg/L   X  
Lead 0.0075 mg/L    X 
pH 6.5 – 9.0 SU  X X X 
Selenium 0.050 mg/L    X 
Sulfate 400 mg/L X X  X 
TDS 1,200 mg/L X X X  
Thallium 0.002 mg/L    X 
 
 
An extent of contamination study was performed in February 2019.  The isopleth maps showing the 
results of that study are in Appendix C.  Seven (7) linear sets of borings were drilled (direct push method) 
in a radial pattern around the Site at approximately 25 ft. intervals outward from the Emery Pond (see 
Figure 2).  Groundwater samples were collected at each boring and analyzed for total analytes of the 
Class I inorganic parameter list.  During sample collection, several borings were found to be either dry or 
were unable to produce sufficient volume of water for sampling.  These borings were: DP1a, DP1b, 
DP2a, DP4a, DP4b, DP4c, and DP6b.  An additional map, showing the location of each direct push 
boring, its bottom elevation, and the top of bedrock elevation (assumed to be the bottom of Emery Pond) 
is also included in Appendix C.  

Appendix A contains the tabulated groundwater data and Appendix B and Appendix C contain the 
graphical groundwater data for the COCs identified and discussed below.  While Hanson contends that 
the groundwater relevant to the Site is Class II under Part 620, it recognizes Illinois EPA’s allegations of 
Class I standards.  Accordingly, the below evaluations of Site water quality compare groundwater 
investigation results to both the Class I and Class II Part 620 groundwater standards and/or the Site 
Groundwater Protection Standards (GPS) under the federal CCR rule [40 CFR 257.95(h)], as applicable.  
Parameters with only one exceedance at a well are treated as a false positive result or not a confirmed 
exceedance† (e.g., Chromium, Lithium, etc.) assuming a 95% confidence limit and observable data 
trends.   

2.2.1  Part 257, Appendix III Parameters 

2.2.1a Boron  

Boron (CAS# 7440-42-8) concentrations exceeded the 35 IAC 620.410 Class I and Class II Standard (2.0 
mg/L) at EP-4 since the well was first sampled.  Boron has exceeded the Site’s background water quality 
at EP-1, EP-2, and EP-4.  Boron had a high concentration in the Emery Pond water sample (72 mg/L).  
The Boron Concentration Map (in Appendix C) shows the pattern of elevated Boron concentrations at the 
Site.  Note that high concentrations were observed in Line 6 (DP6a and DP6c) in Line 7 (DP7c), in EP-4, 
and Line 1 (DP1c and DP1e).  Migration of Boron does not appear to be to the south of the Emery Pond.  

 
† The alternative source demonstration in 40 CFR 257.94(e)(2) allows for the evaluation of natural variation in 
groundwater quality.  Should a re-sample show the previous result was not statistically significant, then that result 
is a false positive or not a confirmed exceedance.  
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2.2.1b Calcium  

Calcium (CAS# 7440-70-2) does not have a 35 IAC 620 Class I or Class II Standard.  However, Calcium 
has exceeded the Site’s background water quality at EP-1, EP-2, and EP-4.  The Calcium Concentration 
Map (in Appendix C) shows the pattern of elevated Calcium concentrations at the Site.  Emery Pond 
water had a Calcium concentration of 899 mg/L, while the gypsum leachate extract had a concentration of 
629 mg/L.  Calcium concentrations along the south-side of the Emery Pond are generally lower than the 
pond water or gypsum (in the low- to mid-hundreds).  Along the north-side of the pond, concentrations are 
much higher (exceeding the pond and gypsum concentrations), with an extreme value at DP1e of 16,700 
mg/L.  

2.2.1c Chloride  

Chloride (CAS# 7782-50-5) concentrations exceeded the 35 IAC 620 Class I and Class II groundwater 
standard (200 mg/L) at EP-4.  Chloride has exceeded the Site’s background water quality at EP-4 and 
intermittently at EP-3.  The Chloride Concentration Map (in Appendix C) shows the pattern of elevated 
Chloride concentrations at the Site.  Emery Pond had a Chloride concentration of 2190 mg/L.  The 
isopleth map shows high concentrations at DP5a, DP5b, DP6a, DP7c, and EP4.  Again, the south side 
of the Emery Pond generally has concentrations below the Class I and Class II Standards.  

2.2.1d pH  

pH (CAS# 13967-14-1) has concentrations below the 35 IAC 620 Class I and Class II (lower) 
groundwater standard (6.5 SU) at EP-4, EP-3, and intermittently at EP-2.  pH falls below the Site’s lower 
background water quality limit at EP-4, EP-3, and intermittently at EP-2.  The pH Concentration Map (in 
Appendix C) shows the pattern of pH concentrations at the Site.  The pH Isopleth Map shows the historic 
area of the Emery Pond with pH levels above both the upper-Class II Standard and the upper GPS at 
DP5a and DP5b.  Conversely, pH levels below the lower Class II Standard and lower background water 
quality limit are found at EP-3, EP-4, DP2g, and DP2h.  The Emery Pond had a pH concentration of 7.77 
SU.  

2.2.1e Sulfate  

Sulfate (CAS# 14996-02-2) concentrations have consistently exceeded the 35 IAC 620 Class I and Class 
II groundwater standard (400 mg/L) at EP-1, EP-2, and EP-4.  Sulfate has exceeded the Site’s 
background water quality limit at all four downgradient monitoring wells and upgradient well, EBG for the 
past two rounds.  The Emery Pond had a concentration of 2,000 mg/L and the gypsum leachate had a 
concentration of 1,350 mg/L.  The Sulfate Concentration Map (in Appendix C) shows the pattern of 
elevated Sulfate concentrations at the Site.  Several exploration lines have concentrations that are higher 
at further distances from the Emery Pond than those closer (see Line 1, Line 3, and Line 6).  

2.2.1f Total Dissolved Solids (TDS)  

TDS (CAS# 10-05-2) concentrations have consistently exceeded the 35 IAC 620 Class I and Class II 
groundwater standard (1,200 mg/L) at EP-1, EP-2, and EP-4 and intermittently at EP-3.  TDS has also 
exceeded the Site’s background water quality limit at all four downgradient monitoring wells.  The TDS 
Concentration Map (in Appendix C) shows the pattern of elevated TDS concentrations at the Site.  This 
isopleth map displays a similar pattern as Sulfate, whereby some exploration lines have higher 
concentrations at distance from the Emery Pond.  TDS concentrations in the Emery Pond were 6,540 
mg/L and the gypsum leachate was 2,140 mg/L.  

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Corrective Action and Selected Remedy Plan  
Emery Pond, Marion Power Plant, Williamson Co., Illinois  

I:\18jobs\18E0022A\Admin\14-Reports\CAP\RPT_CAP-GMZrev4FINAL_20210330.docx Rev. 4 11 

2.2.2  Part 257, Appendix IV Parameters 

2.2.2a Arsenic 

Arsenic (CAS# 7440-38-2) concentrations have not exceeded the 35 IAC 620.420 Class II Standard (0.2 
mg/L) but did exceed and Class I Standard (0.01 mg/L) at EP-4.  Arsenic has exceeded the Site’s GPS at 
EP-3 and EP-4.  The Arsenic concentration in the Emery Pond water sample was only 0.0025 mg/L and 
the gypsum leachate was <0.01 mg/L.  The Arsenic Concentration Map (in Appendix C) shows the 
pattern of elevated Arsenic concentrations at the Site.  

2.2.2b Lead 

Lead (CAS# 7439-92-1) concentrations have not exceeded the 35 IAC 620 Class II Standard (0.1 mg/L) 
at any of the monitoring wells but did exceed the Class I Standard at EP-4.  Lead has intermittently had 
concentrations above the Site’s GPS of 0.015 mg/L (twice since the end of 2016, but these were not 
confirmed exceedances that would establish an SSL of the GPS).  The Lead concentration in the Emery 
Pond water sample was only 0.0026 mg/L and the gypsum leachate was <0.0075 mg/L.  The Lead 
Concentration Map (in Appendix C) shows the elevated Lead concentrations around EP-4.  

2.2.2c Selenium  

Selenium (CAS# 7782-49-2) concentrations exceeded the 35 IAC 620 Class I and Class II Standard (0.05 
mg/L) at EP-4 since the well was first sampled.  Selenium has also been detected during the background 
monitoring period above the Site’s GPS but has not been observed at an SSL above the GPS at EP-3 
and EP-4.  The Selenium concentration in the Emery Pond water sample was only 0.082 mg/L and the 
gypsum leachate was <0.0462 mg/L.  The Selenium Concentration Map (in Appendix C) shows the 
pattern of elevated Selenium concentrations around the Site.  

2.2.2d Cobalt  

Cobalt (CAS# 7440-48-4) concentrations have not exceeded the 35 IAC 620 Class I or Class II 
groundwater standards (1.0 mg/L).  However, Cobalt has exceeded the Site’s GPS at EP-2, EP-3, and 
EP-4.  The Cobalt Concentration Map (in Appendix C) shows the pattern of elevated Cobalt 
concentrations at the Site.  Note that there are two extent borings with high Cobalt, DP1e and DP6a.  
Both have concentrations above the Emery Pond water and gypsum leachate, 0.145 mg/L and <0.005 
mg/L, respectively.  No obvious source for these exceedances exists and there is also no apparent 
connection between the two borings.  

2.2.2e Cadmium  

Cadmium (CAS# 7440-43-9) concentrations have not exceeded the 35 IAC 620.410 Class II: General 
Resource groundwater standard (0.05 mg/L), but Cadmium has been reported above the GPS (0.005 
mg/L) once (not a confirmed exceedance that would establish an SSL above the GPS).  Note that there 
are two extent borings with high Cadmium, DP1e and DP6a.  Both have concentrations above the Emery 
Pond water and gypsum leachate, 0.019 mg/L and <0.002 mg/L, respectively.  No obvious source for 
these Class II exceedances exists and there is also no apparent connection between the two borings.  

2.2.2f Thallium  

Thallium (CAS# 7440-28-0) concentrations may have exceeded the 35 IAC 620 Class I and Class II: 
groundwater standard (0.002 and 0.02 mg/L, respectively) at all the monitoring wells, because the 
laboratory performing the analyses had a reporting limit of 0.050 mg/L.  However, Thallium has had been 
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detected during the background monitoring period above the Site’s GPS but has not been observed at 
an SSL above the GPS.  The Thallium Concentration Map (in Appendix C) shows the pattern of elevated 
Thallium concentrations at the Site.  Note that both the Emery Pond and gypsum leachate have 
concentrations at or below 0.002 mg/L.  Therefore, it is unlikely that the Thallium exceedances are related 
to a release from the Site.  

2.2.3  Other 35 IAC 620 Exceedances  

The February 2019 investigation identified three other parameters that exceeded the Class I and Class 
II groundwater standards – Iron, Manganese, and Zinc.  

2.2.3a Iron  

Iron (CAS# 7439-89-6) concentrations were observed above the Class I and Class II groundwater 
standard (5.0 mg/L) during the extent investigation.  Iron exceedances were observed at all the extent 
borings plus EP-3 and EP-4.  The background monitoring well, EBG, had an Iron concentration that 
almost reached the Class II Standard (EBG Iron = 4.4 mg/L), but the Emery Pond and gypsum leachate 
samples had Iron concentrations of 0.899 and 0.0719 mg/L.  This implies that Iron is naturally occurring 
at these elevated concentrations, likely related to the residual iron in the bedrock and RedOx conditions 
at the Site.  

2.2.3b Manganese 

Manganese (CAS# 7439-96-5) concentrations were observed above the Class I and Class II groundwater 
standards (0.150 mg/L and 10.0 mg/L, respectively) during the extent investigation.  Manganese 
exceedances were observed at many of the extent borings plus EP-4.  The Emery Pond and gypsum 
leachate samples had Manganese concentrations of 4.56 and 0.0444 mg/L, respectively.  This implies 
that Manganese, like Iron, at these observed concentrations are naturally occurring, and not related to a 
release at the Site.  

2.2.3c Zinc 

Zinc (CAS# 7439-66-6) concentrations were observed above the Class II General Resource groundwater 
standard (5.0 mg/L) during the extent investigation.  Zinc exceedances were observed at three extent 
borings, DP1e, DP7a, and DP7b.  The Emery Pond and gypsum leachate samples had Zinc 
concentrations of 0.215 and <0.01 mg/L, respectively.  The low source water concentrations indicate that 
these exceedances are not related to a release at the Site.  

2.3 Major Cation and Anion Geochemistry  

Figure 3 presents the major cation and anion data from the Emery Pond monitoring wells, investigation 
borings, and potential source water samples.  Also shown are ellipses representing possible CCR source 
waters.  Many of the sample results lie in the area identified as Calcium-Chloride type waters.  Note that 
the gypsum leachate sample lies at the apex of this area and is further delineated by the possible 
scrubber (gypsum) impacted water ellipse.  Three of the five monitoring wells also lie in this area (EP-1, 
EP-2, and EP-4). 

The other two monitoring wells (EP-3 and upgradient well, EBG), lie within or near the other CCR source 
water ellipse.  This area to the right of the diamond is identified as Sodium-Chloride type waters and is 
more indicative of ash impacted waters (either ash leachate or pond water).  The investigation borings 
identified between the two ellipses are likely indicative of mixing of water types from the background 
waters to the impacted waters.  The conclusion drawn from the cation/anion geochemistry is that gypsum 
is impacting the Emery Pond monitoring system.  
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2.4 Groundwater Monitoring Observations  

Several overall trends can be observed in the graphs and maps found in Appendix B and Appendix C, 
including:  

1. Several investigation borings have higher concentrations at points further from the Emery Pond 
than those borings that are closer (e.g., Boron at DP1e and DP7c and Sulfate at DP3b and 
DP6c).  Hanson believes that groundwater flow is controlled by the bedrock topography and the 
amount and type of fill materials that appear to have been used along the north and east side of 
the Emery Pond (see Figure 4 for flow paths). 

2. Increasing concentration trends can be observed in several wells for many COCs.  The most 
notable is Sulfate, which has had three consecutive increases in concentration over the past four 
sampling events.  Even EBG has seen concentration increases, although to a lesser degree.   
 
Note that the Groundwater Protection Evaluation model also shows increasing concentrations 
prior to the implementation of clean closure.  In fact, the model shows concentrations continuing 
to increase for 2-3 years after CCR removal activities are complete, but then reduces over time.  

3. pH levels vary dramatically across the Site, from over 10 SU in the bottom ash fill beneath the 
Gypsum Loadout Area to just above 6 SU at select points east of the Emery Pond.  Hanson is 
unsure of the mechanism that is buffering the pH levels from one side of the Site to the other.  

3. Assessment of Corrective Measures  

3.1 Corrective Measures Alternatives 

An Assessment of Corrective Measures (ACM) is required by 40 CFR 257.96.  This requires an 
evaluation of the available options to mitigating groundwater impacts at the Site.  An evaluation 
addressing the requirements of 257.96 and 257.97 as applied to remedy options is discussed in this 
Section and Sections 4 and 5, and is summarized in Table 4, Table 5, and Table 6.  This evaluation also 
supports the selected remedy as an adequate and appropriate remedy to address any Part 620 
exceedances due to the Site, including those alleged in Illinois EPA’s 2018 Violation Notice.   

The assessment of corrective measures must include an analysis of the effectiveness of potential 
corrective measures in meeting the requirements and objectives of the remedy as described under 
§ 257.97, including at least the following:  

• The performance, reliability, ease of implementation, and potential impacts of appropriate 
potential remedies, including safety impacts, cross-media impacts, and control of exposure to 
any residual contamination; 

• The time required to begin and complete the remedy; 

• The institutional requirements, such as state or local permit requirements or other environmental 
or public health requirements that may substantially affect implementation of the remedy(s). 

 
Corrective Measures under review are the following techniques:  

Do nothing Close in Place Clean Close Barrier Wall  

Monitored Natural Attenuation  Pump and Treat Pump Station Retrofit   

The next subsection will discuss each of these alternatives. 
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3.1.1  Do Nothing  

Performing no further action at Emery Pond is a potential corrective measure.  It takes no time to 
implement or complete.  However, it does nothing to reduce impacts, control exposure, or limit residual 
contamination.  It also opens the owner to additional scrutiny by Federal and State regulators as well as 
third-party intervention.  

This remedy is not protective of human health, nor does it provide a clear path to attaining the GPS or 
controlling releases.  The CCR is not removed or managed.  Because of this, there is an exposure 
potential.  

3.1.2  Close in Place  

Leaving the CCR in place and providing an isolating cover system is one of the more commonly used 
remedy  alternatives, especially for larger impoundments.  This requires construction of a final cover 
system that restricts the amount of water infiltration into the CCR and thereby limits the amount of 
leachate generated.  Implementation requires a specialty contractor for the placement and welding of a 
geosynthetic liner and a regular dirt contractor for placement of the recompacted soil liner and 
vegetative soil later.  The time required to install the cover system varies by the size of the project.  For 
Emery Pond, installation would take between 6-8 weeks.  This project would require a new construction 
permit from Illinois EPA Bureau of Water, which would add 90+ days to the schedule.  A construction 
permit under the proposed Part 845 regulations is not needed if completed prior to July 2021.  A down 
side to close in place is loss, or at least reduction, of storm water storage, which is the primary future 
function of the new Storm Water Basin.  

This potential corrective measure is limited in effectiveness because the potential future groundwater 
contact with the CCR could prevent attaining the GPS.   

3.1.3  Clean Close  

Removal of CCR from the Emery Pond is perhaps the most effective and efficient corrective measure 
for this small pond.  The small size of Emery Pond makes this remedy more cost effective, practical, 
and efficient than at larger ponds, where transposition and disposal of huge amounts of CCR may take 
months or more, be impractical and create additional concerns and risks.  Clean closure will remove 
CCR and thus  any future impact to groundwater.  Excavation of bottom sediments in Emery Pond and 
the removal of the Gypsum Loadout Area and CCR beneath the loadout area will have an immediate 
benefit to the Site groundwater.  CCR will be transported offsite to a solid waste disposal facility in 
accordance with the proposed Part 845 regulations.  Implementation of the plan and removal of CCR 
should be limited to a 4- to 6-week timeframe.  At this time, no additional permitting should be needed 
(a water pollution control permit has already been received for the work, no additional NPDES 
permitting should be required, as discussed below, and a construction permit under the proposed Part 
845 regulations is not needed, if closure is completed prior to July 2021), but there will be disposal fees 
associated with disposal of the CCR in a State permitted facility.  

3.1.4  Barrier Wall  

Barrier walls have been used for some time to protect groundwater from contaminated sources that are 
too large or too dangerous to economically remove.  The most common type of barrier wall is a 
bentonite slurry wall, where an excavation is made, and a high-solids bentonite slurry is pumped into 
the excavation.  The excavation is extended as bentonite slurry is added.  There are some problems 
with barrier wall systems.  First, they can be expensive to construct, with prices in the millions of dollars 
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for even fractions of mile long walls.  Secondly, the precipitation that lands within the confines of the 
wall must be managed to not overtop the barrier or cause additional releases of contaminants to the 
environment.  Overtopping would be a concern for a slurry wall here because it would likely be adjacent 
to Lake of Egypt and raise the potential for exposure to the contaminants of concern in the lake.  Third, 
a barrier wall likely provides the most return when CCR is left in place and where the CCR could 
continue to cause groundwater impacts.  In that case, the barrier wall may mitigate such impacts.  
However, when the source CCR is removed, which would occur with the clean close option, a barrier 
wall provides far less benefit, especially if there is no identified groundwater receptor at risk.  This is 
true for Emery Pond, as discussed in this report.  Evidence indicates that even without a slurry wall, 
current groundwater is not impacting the surface waters of Lake of Egypt (see Section 6.3).  

Another issue with constructing a slurry wall around Emery Pond are the underground utilities and 
foundations associated with the power plant.  Utilities (electrical, water, sewer, fuel, etc.) would almost 
certainly have to be relocated or terminated before construction of the wall could begin with potential 
interruption to plant operations.  Furthermore, excavations adjacent to a large existing structure (i.e., 
Unit 4 smoke stack) could cause foundation instability.  Additional geotechnical investigations would 
need to be done to establish safe excavation practices prior to any slurry wall construction.  Excluding 
any additional investigations or utility relocations, Hanson estimates an 8- to 12-week installation 
timeline for slurry wall construction, assuming it could be constructed at this location.  

3.1.5  Pump and Treat  

As with barrier walls, pump and treat systems have been implemented as a corrective action for 
decades.  Either vertical well points or horizontal trenches can be used to collect groundwater.  
Although treatment for metals can be straightforward, treating anion contamination can be time 
consuming and expensive.  For example, chloride and sulfate treatment must be done with reverse 
osmosis (RO).  RO uses a semi-permeable membrane to remove many of the dissolved solids in 
groundwater.  This process is slow, expensive, and still generates a waste water stream that could 
require additional treatment or disposal.  

Although horizontal trenches may be more efficient, as noted above, subsurface conditions or utilities 
may prevent installation of a trench system.  The use of well points to collect groundwater also has 
limits, especially in low hydraulic conductivity soils.  The low hydraulic conductivity causes rapid 
drawdown at the well points with reduced zones of capture.  Permitting for this system would require 
modifying the Site’s NPDES permit to allow discharge of the collected groundwater or any treated 
groundwater.  As is true for barrier walls, pump and treat systems typically provide far less benefit when 
CCR is removed, especially when there are no identified at-risk groundwater receptors.  Time for 
installation could range from 4- to 8-weeks, depending on the system used.  

3.1.6  Pump Station  

Since the new Stormwater Basin’s purpose was to manage storm water, the closure of Emery Pond 
causes the need to replace that storm water collection function.  A pump station is a potential 
alternative to a new storm water detention basin.  This measure must be implemented with either the 
clean close or close in place options.  The pump station could conceptually replace a detention basin 
with a cistern or sump.  The smaller storm water collection volume would require that a larger pump, 
sized for the appropriate precipitation event (or storm) be used to control flow and prevent storm water 
discharges directly to Lake of Egypt.  With the larger capacity pump, a larger discharge pipe may also 
be required to get storm water routed through the NPDES discharge system.  Storm water would then 
continue to be discharged via the pond system to NPDES Outfall 002.  This option would require a 
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change to the currently planned and permitted construction of the new Stormwater Basin, causing 
substantial  additional  delay in the work and no meaningful corrective action benefit.  The benefits and 
limitations of the clean close and close in place options have been previously discussed.  

3.1.7  Retrofit  

A retrofit of the Emery Pond to a CCR compliant impoundment was also considered.  A retrofit would 
include excavating the CCR present in Emery Pond and the FGD load out area and decontaminating 
the area, which would remove CCR and its likelihood to impact groundwater.  The composite liner 
system would protect groundwater from future CCR impacts and the impoundment could continue to 
provide storm water detention.  Additionally, a final cover system would need to be placed at the 
Gypsum Loadout Area after removal of the bed ash found there.  This system would take more time 
than just lining or covering Emery Pond, likely 8- to 10-weeks.  Removal of CCR would also require 
proper transportation and disposal at a State permitted facility.  A Bureau of Water construction permit 
would also be needed and may require an Illinois Department of Natural Resources dam permit.  
However, because Unit 4 shut down in October 2020, a new CCR surface impoundment is no longer 
needed. 

3.1.8  Monitored Natural Attenuation 

Monitored Natural Attenuation (MNA) can work as a corrective measure for both organic and inorganic 
parameters.  “Attenuation processes include ions, act without human intervention to reduce the mass, 
toxicity, mobility, volume, or concentration of contaminants in soil or groundwater.  These in-situ 
processes include biodegradation; dispersion; dilution; sorption; volatilization; radioactive decay; and 
chemical or biological stabilization, transformation, or destruction of contaminants” (US EPA, 2015b).  
As noted by US EPA (2012), MNA works best when the source of contamination has been removed.  
Natural processes will, over time, remove or attenuate the small amounts of contaminants left in the soil 
and groundwater.  

One or more of the MNA processes will be involved with the return to Class I groundwater standard for 
the inorganic constituents that show exceedances of Class I standards and Federal CCR rule 
standards.  Dilution and dispersion were incorporated into the contaminant transport model used to 
assess Emery Pond (Hanson, 2020a), but none of the current site investigations or the contaminant 
transport modeling have looked at any of the “reactive” attenuation processes (e.g., sorption, chemical 
reaction, etc.) that could enhance clean up times.  Further, that modeling shows that attaining  the Part 
257 GPS for Arsenic and Cobalt (the only two Appendix IV parameters with SSLs above the GPS) 
occurs much quicker.  Table 3 lists the time to compliance at each of the downgradient monitoring 
wells.  Note that Cobalt, at the various compliance points does not have exceedances after clean 
closure is achieved.  MNA is an effective process here when paired with active source removal 
principally due to the small size of Emery Pond and the short duration of the CCR exposure (beginning 
2007/08 with the construction of the Gypsum Loadout Area). 

Table 3. Time to Reach Compliance at Monitoring Locations 
Well ID Arsenic SSL 

(time in years) 
Arsenic Class I 
(time in years)

Cobalt SSL 
(time in years)

Cobalt Class I 
(time in years) 

EP-1 8 2 n/a n/a 
EP-2 10 8 n/a n/a 
EP-3 n/a n/a n/a n/a 
EP-4 1 n/a n/a n/a 
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4. Evaluation of Potential Remedies  

From the list of remedial option presented in the previous section, several of the more viable 
alternatives will be discussed here and in the next Section.  Based on 40 CFR 257.97, remedies must:  

• Be protective of human health and the environment; 

• Attain the groundwater protection standard as specified pursuant to § 257.95(h); 

• Control the source(s) of releases to reduce or eliminate, to the maximum extent feasible, further 
releases of constituents in appendix IV to this part into the environment; 

• Remove from the environment as much of the contaminated material that was released from the 
CCR unit as is feasible, considering factors such as avoiding inappropriate disturbance of 
sensitive ecosystems; 

• Comply with standards for management of wastes as specified in § 257.98(d). 
 
Based on the Site hydrogeology, effectiveness, identified risks, and constructability of the closure 
alternative, SIPC selected three options to further evaluate as part of the Groundwater Protection 
Evaluation: Closure by Removal with backfill, Closure by Removal with Composite Liner System, 
Closure by Removal with Composite Liner System and Perimeter Drain, and MNA.  All these options 
meet the needs of the selection criteria for the following reasons:  

• Protective of human health and the environment – removal of the CCR removes any probability 
of future releases from the source of contamination above the GPS.  A barrier wall or additional 
pump and treat system is not warranted because this remedy removes the source, thus 
eliminating any future releases to be treated by a barrier wall or pump and treat system, and 
there are no identified at-risk groundwater receptors.  Further a barrier wall or pump and treat 
system would require considerably more time to obtain approval and then construct and would 
substantially  raise costs without any material demonstrated benefit.  

• Attain the groundwater standards – Over time, with source removal and monitored natural 
attenuation, groundwater concentrations are predicted to timely return to below Site background 
concentrations, Federal GPS (40 CFR 257.95(h)), and the Illinois Class I groundwater 
standards (35 IAC 620.410) based on model results.  Indeed, that modeling predicts that GPS 
for the exceeded Part 257 constituents should be achieved within 7 years, as mentioned  above.  

• Remove from the environment as much of the contaminated material that was released from the 
CCR unit as is feasible – Clean closure removes the physical CCR material within the limits of 
Emery Pond, including the Gypsum Loadout Area.  

• Comply with standards for management of wastes per 257.98(d) – Wastes removed as part of the 
clean closure will be managed, transported, and disposed of pursuant to RCRA requirements.  

 
5. Corrective Action and Selected Remedy  

This Corrective Action and Selected Remedy is submitted to address the groundwater exceedances 
identified in Section 2, above.  Hanson (2020b) proposes to mitigate any groundwater impacts due to the 
Emery Pond CCR impoundment and adjacent Gypsum Loadout Area by using multiple alternatives from 
the Table 4 assessed options.  These alternatives are consistent with the federal CCR rule and should 
lead to timely compliance with the Illinois Part 620 groundwater quality standards and the Part 257 GPS.  
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5.1 Selected Remedy 

SIPC proposes to close Emery Pond and the adjacent Gypsum Loadout Area by removal, construct a 
CCR-compliant composite liner system in the footprint of the existing Emery Pond to continue the storm 
water management function, construct a perimeter drain at the toe of the liner system to protect the 
liner from external hydrostatic pressure with the additional benefit of recovering contaminated 
groundwater, continue to monitor the natural attenuation of contaminants in groundwater, and establish 
a Groundwater Management Zone (GMZ) pursuant to 35 IAC 620.250(a)(2) to address any Part 620 
exceedances due to the Site, including those alleged in Illinois EPA’s 2018 Violation Notice.  

5.1.1  CCR Removal  

Hanson (2020b) proposes to remove the CCR from the current footprint of the Emery Pond and any 
additional CCR located at and beneath the Gypsum Loadout Area to visually clean levels.  Clean closure 
(removal of any CCR materials) will be visually confirmed and certified by a Professional Engineer prior to 
continued construction activities.  The CCR removal is expected to remove the source of the observed 
groundwater impacts at the Site, allowing groundwater to improve while the requested GMZ is in effect.  

5.1.2  Construction of a CCR Rule Compliant Liner 

After removal of the CCR from the current footprint of Emery Pond, a new storm water basin will be 
constructed within the footprint of the former Emery Pond, which will include a CCR Rule compliant 
composite liner system and a perimeter drainage system located beneath the outside toe of the liner 
system (Hanson, 2020b).  The liner system is not required by the federal CCR rule because regulated 
CCR is not expected to be discharged to the new basin following CCR removal from the existing pond.  
However, the liner will be added as a conservative, protective measure at significant expense, and it 
should eliminate any discharges to groundwater from the new basin.   

5.1.3  Perimeter Drain System  

Additionally, the installation of the perimeter toe drain around the base of the basin liner system provides 
protection from hydraulic (hydrostatic) pressures to the liner system and further affords for collection of 
groundwater in the vicinity of the new basin.  The collected groundwater would be discharged to the new 
basin and routed to NPDES Outfall 002, which is currently permitted to discharge the types of 
constituents that would be present in the groundwater.  Section 3.9 of the Closure Plan (submitted with 
this Plan) contains a complete description of the perimeter toe drain and IEPA has issued SIPC a 
construction permit for the work, which suggests that no additional NPDES permitting is required. 
However, a confirming question with supporting information concerning  NPDES permitting is currently 
pending with Bureau of Water.  

5.1.4  Monitored Natural Attenuation 

MNA (dilution and dispersion) will be used to aid in returning groundwater to below the Illinois Class I 
standards and Federal CCR rule standards.  With the removal of the CCR at Emery Pond, MNA 
functions as a finishing or polishing step in the timely return of groundwater compliance.  

5.2 Long- and Short-Term Effectiveness, Protectiveness, and Certainty  

The selected remedy provides the best combination of corrective measures to address the long- and 
short-term effectiveness, protectiveness, and certainty of reaching and maintaining the GPS and Class I 
groundwater standards.   
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5.2.1  Magnitude of Reduction of Existing Risks 

Removal of the CCR from the Emery Pond and vicinity is the best alternative for reducing risk by allowing 
the material to be disposed of in a permitted landfill facility that meets the current Illinois landfill rules (35 
IAC 810-815).  Further protections are included due to the facility’s composite liner, leachate collection, 
and final cover requirement.  The added benefit of the perimeter drain will also lower risk with the removal 
of a currently impacted groundwater.   

5.2.2  Magnitude of Residual Risks, Likelihood of Further CCR Releases 

As noted in Section 5.2.1, removal prevents further CCR releases from Emery Pond. 

5.2.3  Type and Degree of Long-Term Management Required  

Long term management of the selected remedy should be nominal.  There are operation and 
management (O & M) needs, including perimeter drain pump maintenance and/or replacement and 
protection of the geomembrane component of the composite liner system.   

However, the O & M costs associated with a close in place and treatment solution would be much 
greater.  Operating a Pump and Treat system or managing precipitation falling within a slurry wall (this 
water could pick up contamination from contact with the in place CCR) would require further 
management, create additional risks and concerns (as discussed above) and cost much more than 
simply removing the CCR and allowing natural attenuation to aid with cleanup.  

Groundwater monitoring wells will need to be maintained and repaired/replaced, as needed.  

5.2.4  Short-term Risks to the Community or the Environment During Implementation  

Potential short-term risks to the removal of the CCR include fugitive dust from storage and loading the dry 
CCR for transport and the actual transport of the CCR to the permitted disposal facility.  Fugitive dust 
controls will follow the requirements of 40 CFR 257.80 and the proposed 35 IAC 845.500.  

Loading CCR for transport will only occur within the Site boundaries, limiting community exposure.  
Transportation of the CCR will follow the requirements of the proposed 35 IAC 845.740.  

5.2.5  Time Until Full Protection is Achieved  

Hanson’s Groundwater Protection Evaluation indicates that all GPS and Class I groundwater standards 
will be reached in approximately 27 years, and some will take less time.  Further meeting the Part 257 
GPS for arsenic and cobalt (only two parameters with an established SSL of the GPS) is predicted to 
occur much quicker, with arsenic modeled to reach the GPS in approximately 7 years and cobalt never 
causing a GPS compliance issue at the nearest potential groundwater receptor, the edge of Lake of 
Egypt.  

5.2.6  Potential for Exposure of Human and Environmental Receptors to Remaining CCR 

With clean closure there will be no remaining wastes.  Groundwater is not used by the Plant, but nominal 
amounts of groundwater will be collected (estimated to be approximately 600 gallons per day) by the 
perimeter drain system and discharged to the Storm Water Basin and eventually NPDES Outfall 002.  
CCR transported to the permitted disposal facility will be entombed and eventually covered with a 
composite liner system preventing future exposure.  The permitted off-site landfill’s leachate collection 
system will restrict potential migration of contaminants to groundwater.  
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5.2.7  Long-Term Reliability of the Engineering and Institutional Controls  

Long-term reliability of the selected remedy is excellent provided routine O & M is performed.  Clean 
closure of the Emery Pond removes continued impacts to groundwater by CCR.  Groundwater, as 
modeled, should return to compliance with Class I standards three years before the end of the 30-year 
post-closure care period, and compliance with the Part 257 GPS much faster than that.  

5.2.8  Potential Need for Replacement of the Remedy  

The primary remedy is the removal of CCR from the Emery Pond.  Although there are other components 
to the selected remedy that could need replacement, they are primarily present to continue the use of the 
impoundment for storm water management, and do not present an exposure potential to CCR.  Proper O 
& M will also defer the need for replacement of parts of the selected remedy.  

5.3 Source Control Effectiveness 

The selected remedy for Emery Pond does not rely on a source control as the primary mitigation method.  
New releases of CCR around Emery Pond, with the closure of Unit 4, are unlikely.   

5.3.1  The Extent to Which Containment Practices Will Reduce Further Releases 

As previously noted, there will be no CCR containment associated with the selected remedy.  

5.3.2  Extent to Which Treatment Technologies May be Used  

Although there is some groundwater collection associated with the selected remedy, discharge of those 
waters is controlled by the Site NPDES permit.  The only additional treatment technology used is natural 
attenuation, in conjunction with source removal.   

5.4 Implementing Selected Remedy  

This section looks at the ease and operational reliability of implementation of the remedy and includes 
consideration of regulatory requirements and necessary resource for implementation.  

5.4.1  Degree of Difficulty Associated with Constructing the Technology  

CCR excavation and construction of the perimeter drain and composite liner system are common 
construction activities.  The installation of the geomembrane does require a specialized contractor, but 
primarily for the equipment needed to make water-tight connections between the geomembrane panels 
and the remaining water control structures needed for storm water management.  

The small size of the Emery Pond also reduces the difficulty and time needed for the closure activity and 
any risks or concerns that might otherwise be associated with CCR removal, transport, and off-site disposal.  

5.4.2  Expected Operational Reliability of Technologies  

Composite liner systems have been used at municipal solid waste landfills for over 30 years.  With proper 
construction techniques and third-party construction quality assurance inspections, the selected remedy 
should perform reliably for as long as the Plant will need to control storm water.  Of course, this would 
include any required O & M to maintain pumps and repair any damages.   
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Table 4. Corrective Measures Options  

Potential Remedies Pros Cons Human 
Health Attain GPS Control 

Release 
Material 
Removal 

Manage RCRA 
Wastes 

Do nothing • Inexpensive • Liability No No No No n/a 
Close in Place • 40 CFR 257 compliant • Loss of storm water storage Somewhat No Some No Yes 
Clean close • 40 CFR 257 compliant • Loss of storm water storage Protective Yes Yes Yes Yes 

Barrier wall • Containment of COCs • Still an unlined CCR impoundment 
• Working around buried utilities 

Protective Yes Yes No n/a 

Pump and Treat • Removal of COCs 
• Still an unlined CCR impoundment 
• Low hydraulic conductivity causes 

narrow capture zones at wells 
Protective Unk Unk No n/a 

Pump Station • No dam or dam permit  
• Smaller footprint 

• Increased O & M  
• Additional measures to control CCR 

Protective Yes Unk n/a Yes 

Retrofit • 40 CFR 257 compliant 
Removes COC source 

• Pond unusable during construction 
• Requires CCR removal 
• Requires dam permit  
• New compliant unit no longer 

needed with shutdown of Unit 4 

Protective Yes Yes Yes Yes 

 
Table 5. Long and Short-term Effectiveness of Options  

Potential Remedies Reduce 
Existing Risk Residual Risk 

Long-term Management Short-term 
Risk 

Completion 
Date 

Potential 
Receptor 
Exposure  

Long-term 
Reliability 

Need to 
Replace Monitoring Operation Maintenance 

Do nothing No No No n/a n/a High Immediately High Low Likely 
Close in Place Somewhat No Some n/a Yes Moderate Fall 2020 Low Moderate Possibly 
Clean close Protective Yes Yes Yes Yes Low Fall 2020 Low Low Unlikely 
Barrier wall Protective Yes Yes n/a n/a Moderate Fall 2019 Low Moderate Possibly 
Pump and Treat Protective Unk Unk n/a n/a Moderate Fall 2019 Moderate Moderate Possibly 
Pump Station Protective Yes Unk n/a Yes Low Fall 2020 Low Low Unlikely  
Retrofit Protective Yes Yes Yes Yes Low Fall 2020 Low Low Unlikely  
 
Table 6. Implementation of Options  

Potential 
Remedies Construction Difficulties Operational 

Reliability Permits & Approvals Specialty Equip./Eng. Availability Treatment, 
Disposal, & Storage 

Do nothing None n/a None None None 
Close in Place Nothing major Good None None None 
Clean close Nothing major Good None None Need disposal site 
Barrier wall Excavation & buried utilities Good None Specialty Contractor Unknown fill  
Pump and Treat Drilling & well installation Good NPDES Drilling & Pumps  GW discharges 
Pump Station Drilled shafts Good Water Treatment permit Drilling Contractor Just like pond 
Retrofit Clean close existing pond Good Water Treatment & Dam permits Geosynthetics  None 
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5.4.3  Need to Coordinate and Obtain Necessary Approvals / Permits from Other 
Agencies 

SIPC has been working with Bureau of Water to obtain the needed Water Treatment Device permit (35 
IAC 309, Subpart B) and any NPDES permitting (35 IAC 309, Subpart A) that might be required for the 
selected remedy.  The construction permit for the water treatment device was issued by Bureau of Water 
on October 16, 2020.  Pursuant to submissions that have been made to Illinois EPA, the proposed 
remedy adds no new wastewater constituents to the currently permitted discharge and should not 
adversely impact any receiving water.  Indeed, with the recent closure of Unit 4, all CCR from the facility 
will be managed dry and waste water discharges associated with the Site and facility will decrease.  
Accordingly, the proposed action should be covered under the facility’s current NPDES permit, as 
suggested by the issued construction permit.  Illinois EPA has not informed SIPC that this position is 
incorrect, and SIPC must proceed with the proposed action immediately to achieve timely closure under 
the federal CCR rule.  

Additionally, the Illinois Department of Natural Resources dam permit re-classified the Emery Pond 
Dam as a Class III dam on December 16, 2020.  

5.4.4  Availability of Necessary Equipment and Specialists  

Excavation and recompacted soil placement are common earth work activities done by many 
contractors with the needed earthmoving equipment and trained operators.  Drainage systems, like the 
perimeter drain, are also common construction activities.  The water-tight placement of the 
geomembrane is the only specialty task associated with the selected remedy.  Although specialized, 
there are several trained installation companies.  Many of these installers are associated with the 
geomembrane manufacturing companies.  

5.5 Groundwater Monitoring Plan  

Groundwater monitoring will continue at the Site.  Groundwater monitoring proposed with respect to the 
Part 620 groundwater standards is detailed in Hanson’s (2020c) Groundwater Monitoring Plan that 
accompanies this Plan.  Additionally, assessment monitoring in accordance with 40 CFR 257 will 
continue.  Thus, future monitoring will include both monitoring required by the federal CCR rule, which 
may be implemented by an Illinois rule once adopted and monitoring proposed to address Part 620 
groundwater standard compliance.  

5.5.1  Timetable  

Active corrective action activities were  proposed to coincide with the closure of Unit 4 in fall 2020.  See 
Hanson’s (2020b) Closure Plan for details.  That timetable has been delayed given the need to work 
with Illinois EPA to obtain approval of these and related plans and reports with Illinois EPA.  However, 
some work has begun, and the remainder must proceed in the very near future to timely close Emery 
Pond under the federal CCR rule.  

Illinois EPA has requested that SIPC address permitting with respect to certain elements of the 
selected remedy described above. A 35 IAC 302, Subpart B construction permit for the work, including 
the new, non-CCR Storm Water Basin (that replaces Emery Pond) was issued by Illinois EPA Bureau 
of Water on October 16, 2020.  In addition, SIPC earlier submitted a permit modification for its current 
NPDES permit.  However, in light of the subsequent closure of Unit 4, and attendant reductions in 
wastewater discharges, and because the remedial action for this small pond would not cause the 
discharge of any new or different constituents and would not adversely impact any receiving water, 
SIPC believes that the proposed remedial action is covered under its current NPDES permit, which is 
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also supported by the terms of the issued construction permit.  SIPC has been waiting for months for 
Illinois EPA to provide a further clarifying response, and SIPC respectfully asks once again for Illinois 
EPA’s immediate concurrence that no further NPDES permit action is needed so that SIPC may timely 
complete closure of Emery Pond.   

In addition to the proposed active remedies, SIPC is also requesting a GMZ and proposing future 
groundwater monitoring, including to assess the ameliorative impacts of CCR source removal with 
dispersive and diffusive flux of COCs over time.  The duration and scope of the requested GMZ is 
described in Section 6, below.  

6. Application for a Groundwater Management Zone (GMZ)  

6.1 Technical Support Documentation  

A previously submitted Hydrogeologic Investigation Report (Hanson, 2019a) and Hydrogeologic 
Investigation Addendum (Hanson, 2019b), as well as an updated Closure Plan (Hanson, 2020b), 
Groundwater Monitoring Plan (Hanson, 2020c), and Groundwater Protection Evaluation (Hanson, 
2020a) submitted with this Plan, support this Plan and GMZ Application.  These documents provide 
descriptions of the site geology, hydrogeology, closure methods, and groundwater monitoring.  

6.2 Groundwater Management Zone  

As part of this Plan, SIPC requests establishment of a Groundwater Management Zone (GMZ) pursuant to 
35 IAC Part 620.  As provided in 35 IAC 620.250(a)(2), a GMZ may be established for sites at which the 
owner or operator undertakes “an adequate corrective action in a timely and appropriate manner and 
provides a written confirmation to the Agency.”  A GMZ is defined as "a three-dimensional region containing 
groundwater being managed to mitigate impairment caused by the release of contaminants from a site.” 
SIPC plans to undertake in the very near future, corrective actions, including CCR removal from the Site 
and installation of a liner in the new basin, as well as prospective groundwater monitoring to assess the 
ameliorative impacts of CCR source removal and dispersive and diffusive flux of COCs over time.  This 
corrective action is both timely, considering the ongoing negotiations between Illinois EPA and SIPC in 
connection with the earlier issued violation notice and federal CCR rule requirements, and adequate to 
address any groundwater impacts to the Site.  Further, as described below, recent investigations confirm 
that any groundwater impacts are not causing any measurable impact to nearby surface waters.  

The horizontal extent of the proposed GMZ is depicted in the Plat found in Appendix D, and contains 
approximately 7.5 acres.  The GMZ does not extend beyond the Plant boundaries.  A description of the 
platted area is also found in Appendix D.  Vertically, the GMZ is bounded by the ground surface down to the 
bottom of the upper (weathered) portion of the Bedrock Unit.  Hanson has identified this depth as 
approximately 21.5 ft. BGS at bedrock boring, EBR, or an approximate elevation of 489 ft.  The parameters 
to be covered by the GMZ include the following: Arsenic, Boron, Calcium, Chloride, pH, Sulfate, Selenium, 
Total Dissolved Solids, Cobalt, Thallium, Iron, Lead, Manganese, and Zinc.  Pursuant to the modeling 
referenced below, the GMZ’s expected duration is 27 years.   

The Notice of Adequate Corrective Action forms are included in Appendix E.  
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Table 7. Lake of Egypt Sample Analytical Results 

PARAMETER NAME UNITS LE-b1 LE-b2 LE-d LE-in LE-u 
pH (field) SU 7.09 7.25 7.07 6.57 7.19 
Specific Conductivity µS/cm 139.4 137.1 144.2 173.5 136.2 
Temperature °C 28.2 28.6 28.7 26.7 28. 
Dissolved Oxygen mg/L 5.06 6.21 6.22 4.71 5.65 
Oxidation/Reduction Potential mV +171.4 +184.7 +172.5 +231.4 +186.7 
Turbidity NTU 3.53 2.88 2.55 4.45 2.54 
Arsenic, total µg/L <25. <25. <25. <25. <25. 
Barium, total µg/L 2.52 2.65 2.27 2.34 2.51 
Bicarbonate, total mg/L 38. 38. 39. 39. 38. 
Boron, total µg/L <20. <20. <20. <20. <20. 
Cadmium, total µg/L <1. <1. <1. <1. <1. 
Calcium, total mg/L 14.1 14.1 13.7 15.4 14.1 
Carbonate, total mg/L 0. 0. 0. 0. 0. 
Chloride, total mg/L <4. 4. <4. <4. <4. 
Chromium, total µg/L <5. <5. <5. <5. <5. 
Cobalt, total µg/L <5. <5. <5. <5. <5. 
Copper, total µg/L <5. <5. <5. <5. 5.6 
Fluoride, total mg/L <0.1 <0.1 <0.1 <0.1 <0.1 
Iron, total mg/L 0.077 0.076 0.056 0.099 0.057
Lead, total µg/L <1. <1. <1. <1. <1. 
Magnesium, total mg/L 3.97 3.98 3.92 3.96 3.97 
Manganese, total µg/L 395. 423. 236. 250. 371. 
Mercury, total mg/L <0.2 <0.2 <0.2 <0.2 <0.2 
Nickel, total µg/L <5. <5. <5. <5. <5. 
Nitrogen, Ammonia, total mg/L <0.1 <0.1 <0.1 <0.1 <0.1 
Nitrogen, Nitrate, total mg/L <0.05 <0.05 <0.05 <0.05 <0.05 
Nitrogen, Nitrite, total mg/L <0.05 <0.05 <0.05 <0.05 <0.05 
Phosphorus, total (as P) mg/L <0.1 <0.1 <0.1 <0.1 <0.1 
Potassium, total mg/L 1.96 2. 1.94 1.94 2. 
Selenium, total µg/L <1. <1. <1. <1. <1. 
Silver, total µg/L <1. <1. <1. <1. <1. 
Sodium, total mg/L 4.11 4.16 4.03 4.03 4.13 
Sulfate, total mg/L 16. 17. 16. 16. 17. 
Thallium, total µg/L <2. <2. <2. <2. <2. 
Total Dissolved Solids  mg/L 60. 56. 44. 56. 46. 
Total Suspended Solids mg/L <6. <6. <6. <6. <6. 
Zinc, total µg/L <10. <10. <10. <10. <10. 
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6.3 Environmental Impact of Proposed Corrective Action  

Implementation of this Plan and establishment of the GMZ will have a positive environmental impact.  
The removal of existing CCR materials and installation of a new CCR Rule compliant liner in the new 
storm water basin will reduce the impact from the COCs at the Site.  The GMZ will remain in place until 
the groundwater meets applicable Part 620 water quality standards, as established through proposed 
monitoring.  

The Groundwater Protection Evaluation (Hanson, 2020a) submitted herewith, assesses groundwater 
flow and contaminant transport utilizing the USGS MODFLOW groundwater flow model (McDonald and 
Harbaugh, 1988) and MT3D contaminant transport model (Zheng, 1990) incorporated into the pre- and 
post-processor software, Processing Modflow X (Simcore, 2020), to evaluate some of the corrective 
measures options for Emery Pond and determine the time needed for contaminant concentrations to 
fall below Class I: Potable Resource groundwater standards (35 IAC 620.410).  After selecting the CCR 
removal with Liner and Drain scenario as the appropriate remedy, each of the contaminants of concern 
were modeled using a worst-case source concentration (maximum observed concentration from 
various potential sources).  Based on these evaluations, it was found that total Boron took the longest 
to achieve Class I compliance, with concentrations at a compliance point located adjacent to Lake of 
Egypt returning to below Class I limits at 27 years.  Meeting the Part 257 GPS for Arsenic and Cobalt 
occurs much quicker.  Table 3 lists the time to compliance at each of the downgradient monitoring 
wells.  

Section 5 of the Groundwater Protection Evaluation (Hanson, 2020a) used calculated surface water 
concentrations, based on mass flux discharges from groundwater to the General Head Boundary 
(representing Lake of Egypt), to show no predicted surface water standard exceedances due to any 
groundwater impacts from the Site.  

To substantiate this prediction, samples were collected in June 2020 from Lake of Egypt and analyzed 
for the COCs.  Results are presented in Table 7 and sample locations are shown on Figure 6.  
Analytical results showed no appreciable differences in analyte concentrations between the five lake 
samples taken adjacent to Emery Pond and other more distant locations.  The Piper diagram (Figure 6) 
also shows the lake samples clustered with no apparent groundwater mixing trends.  In addition, no 
surface water quality standard exceedances were observed.  

Illinois EPA has questioned if plant operations and the number of operating units could influence 
surface water quality.  To limit how the calculated results could be interpreted, Hanson (2020a) chose 
to limit the mixing zone used in the surface water mixing calculations.  The bay mixing area shown in 
Figure 5 does not reach the cooling water intake structure, and therefore groundwater/surface water 
interactions, based on the calculations in the Groundwater Protection Evaluation, should not be 
influenced by plant operations. 
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7. Conclusion  

Hanson has reviewed the available groundwater data at the Marion Power Plant’s Emery Pond and has 
found concentrations of Arsenic, Boron, Calcium, Chloride, Lead, pH, Sulfate, Thallium, and TDS, 
above the Class I: Potable Resource Groundwater Standards (35 IAC 620.410) and Class II: General 
Use Groundwater Standards (35 IAC 620.420).  Only assessment monitoring for Cobalt and Arsenic 
yielded SSLs of GPS exceedances.  Hanson also found concentrations of Iron, Manganese, and Zinc 
that were above the Class I and Class II Standards, but the exceedances do not appear attributable to 
the Site.  Hanson believes that groundwater concentrations of Arsenic, Boron, Calcium, Chloride, 
Cobalt, Lead, pH, Sulfate, Thallium, and TDS, found above the Class I or Class II Standards are the 
result of pond and contact water migration from the Site.  

This Plan proposes to address and mitigate the release of contaminants and resulting groundwater 
impacts by clean closing the Emery Pond and Gypsum Loadout Area.  A new Storm Water Basin will 
be constructed within the footprint of the current Emery Pond and the Gypsum Loadout Area will be 
filled with clean earthen materials that meet the requirements of the applicable state and/or federal 
regulation.  By removing the sources of the groundwater impacts, the concentration of contaminants will 
be reduced over time, as indicated by Hanson’s (2020a) contaminant transport modeling.  Time for all 
COC concentration levels to drop below Class I: Potable Resource limits is approximately 27 years 
after closure by removal.  Meeting the GPS for Arsenic and Cobalt (SSL of GPS) occurs much quicker, 
with Arsenic modeled to reach the GPS in approximately 7 years and Cobalt never modeled to cause a 
GPS compliance issue at  the modeled compliance point adjacent to Lake of Egypt.  

Groundwater monitoring, as required by the CCR Rule will continue after clean closure.  Additional 
groundwater monitoring proposed as part of this Corrective Action and request for a GMZ, is detailed in 
Hanson’s (2020c) Groundwater Monitoring Plan.  Prospective groundwater monitoring will assess the 
expected ameliorative impacts of the corrective actions proposed in this Plan.  

8. Licensed Professional Signature/Seal  

The geological work product contained in this document has been prepared under my personal 
supervision and has been prepared and administered in accordance with the standards of reasonable 
professional skill and diligence.  

 
 
Rhonald W. Hasenyager, P.G. Seal: 
Hanson Professional Services Inc.  
1525 South Sixth Street  
Springfield, IL  62703-2886  
(217) 788-2450  
Registration No. 196-000246  
 
 

 Expires 31 March 2023  
 
Signature:    Date:   30 March 2021  
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Appendix A 
 

Tabulated Groundwater Monitoring Results 
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TABLE A-1. Analytical Data for Emery Pond (2017-2018)

pH
S.U.

03/23/17 0.13 220. 54. 0.5 U 6.94 820. 2000. 0.0004 J 0.005 U 0.045 0.0002 U 0.005 U 0.005 U 0.0017 J 0.5 U
04/24/17 0.21 280. 54. 0.5 U 6.89 910. 2300. H1 0.0002 U 0.005 U 0.04 0.0002 U 0.006 0.005 U 0.0008 J 0.5 U
05/25/17 0.28 310. 48. 0.5 U 6.55 850. 2300. 0.005 U 0.005 U 0.041 0.005 U 0.01 U 0.01 U 0.005 U 0.5 U
06/22/17 0.26 310. 50. 0.5 U 6.52 850. 2300. 0.0006 J 0.005 U 0.032 0.0002 U 0.01 U 0.01 U 0.0008 J 0.5 U
06/29/17 0.32 310. 50. 0.5 U 6.64 440. 2200. 0.001 J 0.005 U 0.033 0.0002 U 0.01 U 0.01 U 0.0006 J 0.5 U
07/24/17 0.21 270. 51. 0.5 U 6.57 540. 2200. 0.005 U 0.005 U 0.029 0.005 U 0.01 U 0.01 U 0.005 U 0.5 U
08/01/17 0.23 250. 48. 0.5 U 6.82 520. 2100. 0.0002 U 0.005 U 0.028 0.0002 U 0.01 U 0.01 U 0.0007 J 0.5 U
08/31/17 0.17 240. 48. 0.5 U 6.79 440. 2100. 0.005 U 0.005 U 0.026 0.005 U 0.01 U 0.01 U 0.005 U 0.5 U
03/22/18 0.38 330. 60. 0.5 U 6.25 510. 2400.
08/27/18 0.92 410. 63. 0.5 U 6.36 1000. 2700. 0.012 U 0.3 U 0.023 U 0.008 U 0.01 U 0.01 U 0.01 U 0.05 U
03/23/17 0.22 190. 42. 0.5 U 6.18 860. 1800. 0.0003 J 0.005 U 0.039 0.0002 U 0.005 U 0.005 U 0.052 0.5 U
04/24/17 0.19 170. 39. 0.5 U 6.39 660. 1800. H1 0.0002 U 0.005 U 0.035 0.0002 U 0.005 U 0.005 U 0.029 0.5 U
05/25/17 0.2 200. 36. 0.5 U 6.31 780. 1900. 0.005 U 0.005 U 0.038 0.005 U 0.01 U 0.01 U 0.023 0.5 U
06/22/17 0.23 200. 37. 0.5 U 6.1 780. 1800. 0.0004 J 0.005 U 0.03 0.0002 U 0.01 U 0.01 U 0.016 0.5 U
06/29/17 0.29 470. 36. 0.5 U 5.75 470. 1900. 0.0007 J 0.005 U 0.029 0.0002 U 0.01 U 0.01 U 0.0087 0.5 U
07/24/17 0.26 200. 36. 0.5 U 5.86 430. 1800. 0.005 U 0.005 U 0.025 0.005 U 0.01 U 0.01 U 0.005 U 0.5 U
08/01/17 0.31 190. 36. 0.5 U 5.88 770. 1800. 0.0002 U 0.005 U 0.025 0.0002 U 0.01 U 0.01 U 0.0009 J 0.5 U
08/31/17 0.23 180. 36. 0.5 U 6.33 340. 1800. 0.005 U 0.005 U 0.025 0.005 U 0.01 U 0.01 U 0.005 U 0.5 U
03/22/18 0.24 230. 30. 0.5 U 6.27 420. 1700.
08/27/18 0.2 190. 35. 0.5 U 6.28 740. 1800. 0.012 U 0.3 U 0.018 0.008 U 0.01 U 0.01 U 0.01 U 0.5 U
03/23/17 0.11 34. 100. 0.5 U 5.99 120. 680. 0.0002 J 0.005 U 0.072 0.0002 U 0.005 U 0.005 U 0.11 0.5 U
04/24/17 0.089 29. 120. 0.5 U 5.96 180. 820. H1 0.0002 U 0.0088 0.059 0.0002 U 0.005 U 0.005 U 0.12 0.5 U
05/25/17 0.081 45. 140. 0.5 U 6.03 190. 1400. 0.005 U 0.0076 0.059 0.005 U 0.01 U 0.01 U 0.091 0.5 U
06/22/17 0.057 93. 220. 0.5 U 6.08 300. 560. 0.0003 J 0.0061 0.061 0.0002 U 0.01 U 0.01 U 0.037 0.5 U
06/29/17 0.085 30. 66. 0.5 U 6.01 73. 570. 0.0009 J 0.005 U 0.065 0.0002 U 0.01 U 0.01 U 0.11 0.5 U
07/24/17 0.083 32. 110. 0.5 U 5.96 130. 720. 0.005 U 0.0093 0.064 0.005 U 0.01 U 0.01 U 0.12 0.5 U
08/01/17 0.09 34. 120. 0.5 U 6.02 140. 630. 0.0002 U 0.0062 0.057 0.0002 U 0.01 U 0.01 U 0.1 0.5 U
08/31/17 0.09 33. 110. 0.5 U 6.13 110. 1000. 0.005 U 0.0069 0.058 0.005 U 0.01 U 0.01 U 0.11 0.5 U
03/22/18 0.078 34. 110. 0.5 U 6.1 110. 700.
08/27/18 0.082 38. 140. 0.5 U 6.1 150. 690. 0.012 U 0.3 U 0.064 0.008 U 0.01 U 0.01 U 0.088 0.5 U
03/23/17 15. D 190. 460. 0.5 U 5.51 620. 2300. 0.0003 J 0.035 0.035 0.0002 U 0.005 U 0.005 U 0.39 0.5 U
04/24/17 23. D 170. 290. 0.5 U 5.88 530. 2300. H1 0.0002 U 0.039 0.026 0.0002 U 0.0052 0.005 U 0.41 0.5 U
05/25/17 14. D 170. 380. 0.5 U 5.77 660. 2400. 0.005 U 0.037 0.028 0.005 U 0.01 U 0.01 U 0.41 0.5 U
06/22/17 11. D 150. 430. 0.5 U 5.8 730. 2000. 0.0003 J 0.053 0.029 0.0002 U 0.01 U 0.01 U 0.44 0.5 U
06/29/17 13. D 190. 250. 0.5 U 5.81 410. 2100. 0.0005 J 0.044 0.037 0.0002 U 0.01 U 0.01 U 0.34 0.5 U
07/24/17 11. D 160. 180. 0.5 U 5.8 290. 2300. 0.005 U 0.044 0.026 0.005 U 0.01 U 0.01 U 0.41 0.5 U
08/01/17 14. D 150. 210. 0.5 U 5.8 330. 2200. 0.0002 U 0.035 0.031 0.0002 U 0.01 U 0.01 U 0.42 0.5 U
08/31/17 11. D 150. 210. 0.5 U 5.85 340. 2300. 0.005 U 0.049 0.023 0.005 U 0.01 U 0.01 U 0.38 0.5 U
03/22/18 13. 200. 200. 0.5 U 6.04 320. 2100.
08/27/18 11. 150. 310. 0.5 U 5.85 520. 1900. 0.012 U 0.3 U 0.023 0.008 U 0.01 U 0.011 0.31 0.5 U
03/23/17 0.12 23. 55. 0.5 U 6.5 64. 480. 0.0006 J 0.005 U 0.13 0.0003 J 0.005 U 0.006 U 0.008 0.5 U
04/24/17 0.079 10. 11. 0.5 U 6.8 54. 400. H1 0.0009 J 0.005 U 0.029 0.0002 U 0.005 U 0.005 U 0.0002 J 0.5 U
05/25/17 0.1 30. 84. 0.5 U 6.41 42. 440. 0.005 U 0.005 U 0.17 0.005 U 0.01 U 0.01 U 0.014 0.5 U
06/22/17 0.071 23. 68. 0.5 U 6.45 57. 470. 0.0007 J 0.005 U 0.049 0.0002 U 0.01 U 0.01 U 0.0002 J 0.5 U
06/29/17 0.073 32. 79. 0.5 U 6.53 50. 280. 0.0014 J 0.005 U 0.086 0.0002 U 0.01 U 0.01 U 0.0014 J 0.5 U
07/24/17 0.079 37. 27. M2 0.64 M1 6.59 61. M2 420. 0.005 U 0.005 U 0.19 0.005 U 0.01 U 0.01 U 0.0093 0.64 M1
08/01/17 0.074 35. M3 86. 0.5 U 6.66 45. 380. 0.0002 J 0.005 U 0.18 0.0002 U 0.01 U 0.01 U 0.0038 J 0.5 U
08/31/17 0.056 35. 82. 0.5 U 6.26 44. 470. 0.005 U 0.005 U 0.16 0.005 U 0.01 U 0.01 U 0.0073 0.5 U
03/22/18 0.033 14. 12. 0.53 6.35 63. 300.
08/27/18 0.035 15. 16. 0.55 6.57 72. 360. 0.012 U 0.3 U 0.091 0.008 U 0.01 U 0.01 U 0.01 U 0.5 U

0.1216 46.304 118.631 0.64 6.94 68.6063 550.253 0.005 0.005 0.2491 0.005 0.01 0.01 0.0191 0.64
6.11

Appendix IV Constituents

Downgradient 
Wells

Upgradient 
Wells

EP-02

EP-03

EP-04

EBG

EP-01

Appendix III Constituents
Analtyte Name Boron Calcium Chloride Fluoride Sulfate TDS Antimony Arsenic Barium Beryllium Cadmium Chromium Cobalt Fluoride

mg/L mg/L mg/L mg/LUnits mg/L mg/L mg/L mg/L mg/L mg/L

GPS Lower Limit
GPS Upper Limit 

mg/L mg/L mg/Lmg/L
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TABLE A-1. Analytical Data for Emery Pond (2017-2018)

Result Uncertainty Result Uncertainty Result Uncertainty
0.005 U 0.024 J 0.0002 U 0.0028 J 0.0012 J 0.025 U 0.603 ±0.277 0.0552 ±0.431 U 0.6582 ±0.708 U
0.005 U 0.028 J 0.0002 U 0.0016 J 0.0014 J 0.025 U 0.223 ±0.196 0.496 ±0.298 0.719 ±0.494 Statistically significant increase (SSI) over baseline sampling using 
0.01 U 0.1 U 0.0002 U 0.005 U 0.005 U 0.025 U 0.805 ±0.22 0.555 ±0.448 1.36 ±0.668 well specific and parameter specific statistical limits.
0.01 U 0.032 J 0.0002 U 0.0008 J 0.005 J 0.05 U 0.313 ±0.176 0.496 ±0.245 0.809 ±0.421 TDS = Total Dissolved Solids
0.01 U 0.029 J 0.0002 U 0.0018 J 0.0025 J 0.05 U 0.139 ±0.129 0.0387 ±0.323 U 0.1777 ±0.452 U NA = Not Analyzed
0.01 U 0.1 U 0.0002 U 0.005 U 0.005 U 0.05 U 0.16 -0.27 -0.11 mg/L  = milligrams per liter
0.01 U 0.024 J 0.0002 U 0.0019 J 0.0011 J 0.05 U 0.38 1.04 1.42 S.U.  = Standard Units
0.01 U 0.1 U 0.0002 U 0.005 U 0.005 U 0.05 U 0.24 1.15 1.39 pCi/L = picoCurie/liter

D = Dilution
0.01 U 0.1 U 0.0002 U 0.005 U 0.002 U 0.05 U 0.453 ±0.384 0.992 ±0.899 1.445 ±1.283 J   = The analyte was positively identified, but the quanitation was 
0.005 U 0.018 J 0.0002 U 0.0015 J 0.0038 J 0.025 U 0.187 ±0.259 U 0.853 ±0.396 1.04 ±0.655 'below The RL.
0.005 U 0.015 J 0.0002 U 0.0017 J 0.0027 J 0.025 U 0.341 ±0.194 0.55 ±0.298 0.891 ±0.492 U  =  analyte analyzed for but not detected
0.01 U 0.1 U 0.0002 U 0.005 U 0.005 U 0.05 U 0.37 ±0.15 0.609 ±0.224 0.979 ±0.374 *  = "U" flag for radionuclides is not detected above the minimum 
0.01 U 0.02 JU 0.0002 U 0.0003 J 0.0074 0.05 U 0.197 ±0.142 -0.127 ±0.359 U 0.07 ±0.501 U detectable concentration which differs from similar flag for
0.01 U 0.025 J 0.0002 U 0.0006 J 0.0061 0.05 U 1.9 ±0.416 0.458 ±0.303 2.358 ±0.719 aqueous results. 
0.01 U 0.1 U 0.0002 U 0.005 U 0.0054 0.05 U 0.08 0.4 0.48 M1 = Matrix Spike recovery outside Control Limits due to sample matrix
0.01 U 0.021 J 0.0002 U 0.0008 J 0.0046 J 0.05 U 0.14 1.35 1.49 interference; biased high.
0.01 U 0.1 U 0.0002 U 0.005 U 0.005 U 0.05 U 0.08 0.64 0.72 M2 = Matrix Spike recovery outside Control Limits due to sample Matrix

interference; biased low
0.01 U 0.1 U 0.0002 U 0.005 U 0.002 U 0.05 U 0. ±0.3 U 0.443 ±0.322 0.443 ±0.622 U M3 = Analyte in the parent sample for the  Matrix Spike  was >4x the
0.005 U 0.003 U 0.0002 U 0.0004 J 0.013 0.025 U 1.64 ±0.517 0.438 ±0.471 U 2.078 ±0.988 concentration of the spike solution which renders the spike 
0.0056 U 0.0095 J 0.0002 U 0.0005 J 0.011 0.025 U 0.338 ±0.285 0.0622 ±0.587 U 0.4002 ±0.872 U amount insignificant. Matrix spike recoveries do not impact the 
0.01 U 0.1 U 0.0002 U 0.005 U 0.016 0.05 U 0.177 ±0.327 U 0.126 ±0.485 U 0.303 ±0.812 U quality of the parent sample data for this analyte.
0.01 U 0.12 0.0002 U 0.0002 U 0.028 0.05 U 0.355 ±0.178 0.42 ±0.259 0.775 ±0.437 H1  = Sample received outside of holding time for these analyses.
0.01 U 0.012 J 0.0002 U 0.0002 U 0.013 0.05 U 0.317 ±0.178 0.397 ±0.364 0.714 ±0.542
0.01 U 0.1 U 0.0002 U 0.005 U 0.016 0.05 U 0.19 0.77 0.96
0.01 U 0.028 j 0.0002 U 0.0005 J 0.012 0.05 U 0.46 2.42 2.88
0.01 U 0.1 U 0.0002 U 0.005 U 0.022 0.05 U 0.41 0.77 1.18

0.01 U 0.1 U 0.0002 U 0.005 U 0.002 U 0.05 U 0.679 ±0.682 U 0.717 ±0.403 1.396 ±1.085
0.009 0.0044 J 0.0002 U 0.0009 J 0.13 0.025 U 1.1 ±0.489 0.442 ±0.442 1.542 ±0.931
0.013 0.0062 J 0.0002 U 0.0011 J 0.12 0.065 0.715 ±0.399 1.92 ±0.406 2.635 ±0.805
0.011 0.1 U 0.0002 U 0.005 U 0.13 0.092 1. ±0.142 0.633 ±0.36 1.633 ±0.502
0.017 0.0047 J 0.0002 U 0.0002 U 0.2 0.094 0.18 ±0.13 0.897 ±0.354 1.077 ±0.484
0.01 U 0.0063 J 0.0002 U 0.0006 J 0.13 0.058 0.219 ±0.172 0.49 ±0.32 0.709 ±0.492
0.011 0.1 U 0.0002 U 0.005 U 0.13 0.3 0.3 0.44 0.74
0.012 0.0053 J 0.0002 U 0.001 J 0.11 0.075 0.15 0.96 1.11
0.012 0.1 U 0.0002 U 0.005 U 0.16 0.075 0.33 2.14 2.47

0.015 0.1 U 0.0002 U 0.005 U 0.021 0.14 0.262 ±0.364 U 0.79 ±0.384 1.052 ±0.748
0.005 U 0.0046 J 0.0002 U 0.0034 J 0.0019 J 0.025 U 0.878 ±0.42 1.06 ±0.33 1.938 ±0.75
0.005 U 0.0074 J 0.0002 U 0.0043 J 0.0005 U 0.025 U 1.17 ±0.205 0.353 ±0.416 U 1.523 ±0.621
0.01 U 0.1 U 0.0002 U 0.005 U 0.005 U 0.05 U 0.0457 ±0.278 U 0.864 ±0.289 0.9097 ±0.567
0.01 U 0.028 J 0.0002 U 0.0017 J 0.0036 J 0.05 U 0.262 ±0.189 0.0695 ±0.21 U 0.3315 ±0.399 U
0.01 U 0.059 J 0.0002 U 0.0016 J 0.0019 J 0.05 U 0.245 ±0.199 0.371 ±0.289 0.616 ±0.488
0.01 U 0.1 U 0.0002 U 0.005 U 0.005 U 0.05 U 0.43 0.98 1.41
0.01 U 0.082 J 0.0002 U 0.0024 J 0.0028 J 0.05 U 0.28 1.24 1.52
0.01 U 0.1 U 0.0002 U 0.005 U 0.007 0.05 U 0.77 2.22 2.99

0.01 U 0.1 U 0.0002 U 0.005 U 0.002 U 0.05 U 0.933 ±0.543 0.447 ±0.378 1.38 ±0.921
0.01 0.1 0.0002 0.005 0.007 0.05 1.2076 2.7454 4.0038

Appendix IV Constituents
Lead Lithium Mercury Molybdenum Selenium Thallium Radium 226* (pCi/L) Radium 228* (pCi/L) Radium 226+228 (pCi/L)

mg/Lmg/L mg/L mg/L mg/L mg/L
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TABLE A-2. Extent of Contamination Study Results (2019)

PARAMETER NAME UNITS Class II Std No. of 
Exceedances EBG EP-3 DP1a DP1b DP1c DP1d DP1e EP-2 DP2a DP2b DP2c DP2d DP2e

Conductivity µmhos/cm 3420. 1560. 4080. 3230. 2560. 1750. 1760.
pH SU 6.5 - 9.0 9 6.85 6.11 6.28 6.16 7.74 6.62 6.92 7.06 6.61 6.94

Temperature °C 8.9 17.2 11.8 8.9 5.6 13.5 13.3 12.8 13.3 12.2
Alkalinity, Bicarbonate, total mg/L 160. 400. 350. 410. 9500. 140. 440. 470. 1300. 1620.
Alkalinity, Carbonate, total mg/L <5. <5. 0. 0. 0. <5. 0. 0. 0. 0.

Antimony, total mg/L 0.024 0 <0.001 <0.001 <0.002 0.001 0.0008 <0.001 0.0011 <0.004 0.0008 0.001
Arsenic, total mg/L 0.2 5 <0.0012 0.0068 0.163 0.28 0.0884 <0.001 0.0325 0.0941 0.012 0.0546
Barium, total mg/L 2. 11 0.064 0.036 5.5 5.86 2.05 <0.01 0.316 2.9 0.276 0.78

Beryllium, total mg/L 0.5 0 <0.0004 <0.001 0.0265 0.0345 0.0258 <0.001 0.0027 0.0245 0.001 0.0049
Boron, total mg/L 2. 10 0.041 <0.1 5.16 0.404 7.29 0.35 0.157 <0.04 0.0627 0.013

Cadmium, total mg/L 0.05 3 <0.01 <0.01 0.0032 0.0125 0.545 <0.01 0.0012 0.0012 0.0016 0.0007
Calcium, total mg/L 13. 62. 892. 433. 16700. 280. 480. 343. 271. 285.
Chloride, total mg/L 200. 14 12. 160. 368. 281. 454. 25. 54. 62. 62. 77.

Chromium, total mg/L 1. 4 <0.01 <0.01 0.785 1.11 <0.015 <0.01 0.0839 0.606 0.0232 0.168
Cobalt, total mg/L 1. 2 <0.0038 0.063 0.56 0.668 1.1 0.0005 0.131 0.225 0.0927 0.0806
Copper, total mg/L 0.65 6 <0.0045 0.0012 0.552 0.936 2.32 0.0007 0.0541 0.341 0.0269 0.0714
Cyanide, total mg/L 0.6 0 <0.005 <0.005 <0.005 <0.005 <0.005 <0.005 <0.005 <0.005 <0.005 <0.005
Fluoride, total mg/L 4. 1 <0.5 <0.5 0.23 0.1 1.02 <0.5 0.49 0.3 0.49 0.26

Iron, total mg/L 5. 25 4.4 57. 946. 1370. 592. 0.15 81.6 583. 24.3 177.
Lead, total mg/L 0.1 15 <0.01 <0.01 0.632 0.949 3.28 <0.01 0.053 0.29 0.0239 0.0979

Magnesium, total mg/L 6.1 54. 224. 159. 1860. 96. 195. 149. 64.6 77.
Manganese, total mg/L 10. 16 0.65 8. 26.7 53.4 71. 0.064 12.3 10.3 6.83 6.02

Mercury, total mg/L 0.01 2 <0.0002 <0.0002 0.0012 0.0015 0.0184 <0.0002 0.0001 0.0009 <0.0002 0.0001
Nickel, total mg/L 2. 2 <0.0049 0.016 0.617 0.747 2.04 0.0061 0.201 0.367 0.115 0.115

Nitrogen, Nitrate, total mg/L 100. 0 0.68 <0.11 0.084 0.052 0.551 1. 0.154 0.065 0.036 0.039
Potassium, total mg/L 6.2 3.3 25.1 37.6 75.7 4.5 7.92 17.6 3.86 8.59
Selenium, total mg/L 0.05 5 <0.0068 0.0007 <0.04 <0.004 <0.02 0.006 0.0012 <0.01 0.0006 <0.001

Silver, total mg/L 0 <0.001 <0.001 <0.014 <0.014 <0.035 <0.001 <0.007 <0.014 <0.007 <0.007
Sodium, total mg/L 100. 190. 122. 73. 262. 120. 142. 269. 95.6 195.
Sulfate, total mg/L 400. 21 74. 220. 1250. 296. 1640. 1100. 1370. 732. 478. 379.

Thallium, total mg/L 0.02 3 <0.05 <0.05 0.0049 0.0062 0.0441 <0.05 <0.002 <0.008 <0.002 0.001
Total Dissolved Solids (TDS) mg/L 1200. 22 350. 1300. 2590. 1040. 3400. 1900. 2810. 1880. 1260. 1160.

Vanadium, total mg/L 0.1 20 <0.0079 0.0012 1.1 1.52 <0.01 0.0011 0.111 0.822 0.0398 0.211
Zinc, total mg/L 5. 3 <0.021 0.011 1.52 2.45 27.3 0.0049 0.298 0.882 0.195 0.214

CCR (Appendix III or IV) parameter = Lead, total
Upgradient monitoring well = EBG

Downgradient monitoring well = EP-3
Extent investigation boring = DP2c

Concentration exceeds Class II Std. = 65.
Insuficient water to sample = 

Some CCR parameters (Lithium, Molybdenum, &
Radium 226/228) do not have Class II GW Standards
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TABLE A-2. Extent of Contamination Study Results (2019)

PARAMETER NAME UNITS Class II Std No. of 
Exceedances

Conductivity µmhos/cm
pH SU 6.5 - 9.0 9

Temperature °C
Alkalinity, Bicarbonate, total mg/L
Alkalinity, Carbonate, total mg/L

Antimony, total mg/L 0.024 0
Arsenic, total mg/L 0.2 5
Barium, total mg/L 2. 11

Beryllium, total mg/L 0.5 0
Boron, total mg/L 2. 10

Cadmium, total mg/L 0.05 3
Calcium, total mg/L
Chloride, total mg/L 200. 14

Chromium, total mg/L 1. 4
Cobalt, total mg/L 1. 2
Copper, total mg/L 0.65 6
Cyanide, total mg/L 0.6 0
Fluoride, total mg/L 4. 1

Iron, total mg/L 5. 25
Lead, total mg/L 0.1 15

Magnesium, total mg/L
Manganese, total mg/L 10. 16

Mercury, total mg/L 0.01 2
Nickel, total mg/L 2. 2

Nitrogen, Nitrate, total mg/L 100. 0
Potassium, total mg/L
Selenium, total mg/L 0.05 5

Silver, total mg/L 0
Sodium, total mg/L
Sulfate, total mg/L 400. 21

Thallium, total mg/L 0.02 3
Total Dissolved Solids (TDS) mg/L 1200. 22

Vanadium, total mg/L 0.1 20
Zinc, total mg/L 5. 3

CCR (Appendix III or IV) parameter = Lead, total
Upgradient monitoring well = EBG

Downgradient monitoring well = EP-3
Extent investigation boring = DP2c

Concentration exceeds Class II Std. = 65.
Insuficient water to sample = 

Some CCR parameters (Lithium, Molybdenum, &
Radium 226/228) do not have Class II GW Standards

DP2f DP2g DP2h EP-1 DP3a DP3b DP3c DP3d DP4a DP4b DP4c DP4d DP5a

1630. 869. 733. 1980. 3320. 3060. 672. 512. 8540.
7.06 6.41 6.03 6.33 7.23 7.11 7.21 7.38 7.07 12.5

12.8 12.5 12.2 13.9 10.7 12.1 12.9 10.7 8.8 13.8
690. 120. 120. 240. 560. 480. 470. 70. 50. n/a

0. 0. 0. <5. 0. 0. 0. 0. 0. 840.
0.0009 0.0049 <0.004 <0.005 <0.002 <0.004 0.0008 0.0006 0.0009 0.0027
0.11 0.07 0.0681 <0.005 0.0989 0.0882 0.0281 0.0355 0.043 0.0214
4.87 1.68 3.41 <0.01 2.2 2.83 0.641 0.589 0.91 0.288
0.006 0.0082 0.0207 <0.005 0.0128 0.018 0.0023 0.0036 0.0043 0.003

<0.02 0.014 <0.04 0.73 0.054 <0.04 <0.02 <0.02 0.0324 0.854
0.0024 <0.002 0.0025 <0.01 0.0019 0.0023 0.0008 <0.002 0.0005 0.0031

97.1 96.9 86.1 390. 376. 446. 209. 34.2 67.2 1360.
148. 48. 31. 70. 224. 150. 226. 7. 4. 848.

0.155 0.274 0.574 <0.01 0.395 0.473 0.0754 0.138 0.108 0.0345
0.127 0.321 0.466 0.0004 0.136 0.225 0.0454 0.0594 0.0587 0.0089
0.0901 0.208 0.604 0.0009 0.246 0.31 0.0369 0.0657 0.0982 0.0455

<0.005 <0.005 <0.005 <0.005 <0.005 <0.005 <0.005 <0.005 <0.005 <0.005
0.38 0.44 0.14 <0.5 0.58 0.32 0.23 0.18 0.18 0.05

253. 329. 546. 0.44 389. 519. 84.7 122. 128. 18.
0.0956 0.157 0.414 <0.01 0.183 0.289 0.037 0.0593 0.0621 0.0676

45.2 54.4 85.2 160. 129. 177. 90.3 24.2 40.3 5.16
37.7 23.8 33.8 0.035 8.44 13.7 4.38 1.79 2.61 0.312
0.0001 0.0006 0.0017 <0.0002 0.0007 0.0008 0.0001 0.0002 0.0002 0.0007
0.225 0.236 0.449 0.0066 0.329 0.404 0.0728 0.0931 0.127 0.0415
0.035 0.023 0.059 <0.11 0.112 0.079 0.068 1.1 0.113 0.341
5.93 18.9 17.6 4.6 11.6 15.2 4.95 4.5 6.13 545.

<0.001 <0.001 0.0027 <0.005 <0.01 <0.01 0.0023 0.0083 <0.001 0.0762
<0.007 <0.007 <0.007 <0.001 <0.007 <0.007 <0.007 <0.007 <0.007 <0.007

303. 85.4 61.1 180. 234. 322. 331. 104. 26.3 211.
167. 222. 213. 1600. 724. 1270. 651. 254. 234. 1270.

0.0015 0.0013 0.0057 <0.05 0.0021 0.0033 <0.002 <0.002 0.0017 0.0023
1030. 555. 500. 2800. 1230. 2520. 2140. 470. 365. 4520.

0.31 0.397 0.727 <0.025 0.415 0.602 0.0902 0.166 0.175 0.178
0.26 0.504 1.18 <0.01 0.682 0.896 0.117 0.195 0.503 0.196
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TABLE A-2. Extent of Contamination Study Results (2019)

PARAMETER NAME UNITS Class II Std No. of 
Exceedances

Conductivity µmhos/cm
pH SU 6.5 - 9.0 9

Temperature °C
Alkalinity, Bicarbonate, total mg/L
Alkalinity, Carbonate, total mg/L

Antimony, total mg/L 0.024 0
Arsenic, total mg/L 0.2 5
Barium, total mg/L 2. 11

Beryllium, total mg/L 0.5 0
Boron, total mg/L 2. 10

Cadmium, total mg/L 0.05 3
Calcium, total mg/L
Chloride, total mg/L 200. 14

Chromium, total mg/L 1. 4
Cobalt, total mg/L 1. 2
Copper, total mg/L 0.65 6
Cyanide, total mg/L 0.6 0
Fluoride, total mg/L 4. 1

Iron, total mg/L 5. 25
Lead, total mg/L 0.1 15

Magnesium, total mg/L
Manganese, total mg/L 10. 16

Mercury, total mg/L 0.01 2
Nickel, total mg/L 2. 2

Nitrogen, Nitrate, total mg/L 100. 0
Potassium, total mg/L
Selenium, total mg/L 0.05 5

Silver, total mg/L 0
Sodium, total mg/L
Sulfate, total mg/L 400. 21

Thallium, total mg/L 0.02 3
Total Dissolved Solids (TDS) mg/L 1200. 22

Vanadium, total mg/L 0.1 20
Zinc, total mg/L 5. 3

CCR (Appendix III or IV) parameter = Lead, total
Upgradient monitoring well = EBG

Downgradient monitoring well = EP-3
Extent investigation boring = DP2c

Concentration exceeds Class II Std. = 65.
Insuficient water to sample = 

Some CCR parameters (Lithium, Molybdenum, &
Radium 226/228) do not have Class II GW Standards

DP5b DP6a DP6b DP6c EP-4 DP7a DP7b DP7c DP7d Emery Pond Gypsum

6020. 5160. 3380. 4000. 3580. 3210. 2470. 9630.
10.6 6.48 7.11 6.07 6.51 6.61 6.44 6.66 7.77
9.9 6.3 5.8 16. 9.7 7.6 9.8 8.9 17.3

1260. 1320. 72700. 110. 294. 750. 500. 754. 100. 16.
200. 0. 0. <5. 0. 0. 0. 0. 0. 0.

0.0096 <0.01 0.0018 <0.005 <0.004 <0.01 <0.002 <0.01 0.0007 <0.001
0.181 0.359 0.188 0.014 1.1 1.64 0.339 0.14 0.0025 <0.01
1.32 3.22 1.48 0.024 1.49 1.59 2.84 2.46 0.121 0.0111
0.019 0.083 0.0091 <0.005 0.037 0.06 0.0171 0.0226 <0.0005 <0.0005
4.88 14. 8.09 12. 3.38 3.38 6.9 0.06 72.7 0.498
0.018 0.127 0.0147 <0.01 0.0565 0.044 0.0053 0.0005 0.019 <0.002

2820. 1850. 6180. 140. 2000. 2870. 505. 331. 899. 629.
1210. 980. 309. 420. 380. 371. 495. 129. 2190. 15.

0.328 1.52 0.702 <0.01 1.39 1.95 0.457 0.681 0.0075 0.0149
0.0895 3.87 0.173 0.39 0.421 0.658 0.547 0.281 0.0149 <0.005
0.325 1.43 1.1 0.0016 2.12 3.27 0.48 0.292 0.0077 <0.005

<0.005 <0.005 <0.025 <0.005 <0.005 0.003 0.004 <0.005 0.183 <0.005
0.15 0.21 2.26 <0.5 1.26 0.3 0.14 0.43 17.1 1.67

177. 1780. 332. 230. 1570. 2660. 824. 780. 0.899 0.0719
0.527 1.87 0.375 <0.01 2.47 5.17 0.583 0.319 0.0026 <0.0075

42.1 470. 495. 120. 322. 499. 211. 114. 673. 4.45
2.85 112. 11.8 77. 30.7 53.4 45.1 12.3 4.56 0.0444
0.0129 0.0078 0.0014 <0.0002 0.0099 0.0069 0.0006 0.0005 0.0004 <0.0002
0.348 2.23 0.513 0.056 1.45 1.45 0.476 0.39 0.118 0.01
0.235 0.336 0.334 <0.11 0.122 0.033 0.185 <0.05 4.86 <0.05

488. 61.5 20.4 2.7 51.9 66.2 18. 15. 8.66 0.11
0.137 0.0288 0.0347 <0.005 0.407 0.304 <0.002 0.0083 0.082 0.0462

<0.007 <0.07 <0.035 <0.001 <0.014 <0.035 <0.014 <0.007 <0.007 <0.007
158. 136. 189. 110. 149. 169. 134. 218. 408. 2.68

1200. 1640. 1680. 740. 1790. 1590. 1040. 485. 2000. 1350.
0.0089 0.0251 0.0032 0.097 0.0059 <0.02 0.0044 <0.004 0.002 <0.002

4080. 3700. 3220. 2000. 3240. 2900. 2450. 1640. 6540. 2140.
1.01 2.47 0.508 <0.025 1.59 2.34 0.761 0.659 0.0161 <0.01
1.69 4.88 2.79 0.02 6.06 7.75 1.72 0.913 0.215 <0.01
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Extent of Impacted Groundwater Isopleth Maps 
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HANSON NO. 18E0022A                                  FIGURE C-1
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HANSON NO. 18E0022A                                  FIGURE C-2
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HANSON NO. 18E0022A                                  FIGURE C-3
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HANSON NO. 18E0022A                                  FIGURE C-4
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HANSON NO. 18E0022A                                  FIGURE C-5
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HANSON NO. 18E0022A                                   FIGURE C-7
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HANSON NO. 18E0022A                                  FIGURE C-8
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Appendix D 
 

Groundwater Management Zone Plat and Description 
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Groundwater Management Zone (GMZ) Limit  
 
 

LEGAL DESCRIPTION 
 
Part of Parcel 10-2 “A” of the Southern Illinois Power Co-Operative Lake of Egypt area property 
boundary, being part of the East Half of Section 26, Township 10 South, Range 2 East, Third Principal 
Meridian, Williamson County, Illinois, more particularly described as follows:  

Beginning at a fence corner having an Illinois State Plane Coordinate of Northing 346,917.37 and 
Easting 804,168.24 (North American Datum of 1983, East Zone), thence on a grid bearing of N 89°-56'-
19" W a distance of 71.51 feet; thence N 01°-57'-09" W a distance of 289.84; thence N 88°-44'-39" E a 
distance of 41.21 feet; thence N 80°-04'-31" E a distance of 154.30 feet; thence N 57°-16'-23" E a 
distance of 169.80 feet; thence N 89°-43'-12" E a distance of 91.09 feet; thence N 38°-21'-33" E a 
distance of 73.99 feet; thence S 89°-54'-40" E a distance of 391.98 feet; thence S 59°-35'-25" E a 
distance of 132.10 feet; thence S 09°-26'-14" W a distance of 325.54 feet; thence N 89°-59'-58" W a 
distance of 602.64 feet; thence S 71°-54'-32" W a distance of 254.10 feet to the POINT OF 
BEGINNING. 

Containing 7.545 Acres, more or less. 
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Appendix E 
 

Confirmation of an Adequate Corrective Action Forms 
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Title 35, Illinois Admin. Code, Part 620 – APPENDIX D  
Confirmation of an Adequate Corrective Action Pursuant to 35 Ill. Adm. Code 620.250(a)(2)  
 
Pursuant to 35 Ill. Adm. Code 620.250(a) if an owner or operator provides a written confirmation to the 
Agency that an adequate corrective action, equivalent to a corrective action process approved by the 
Agency, is being undertaken in a timely and appropriate manner, then a groundwater management 
zone may be established as a three-dimensional region containing groundwater being managed to 
mitigate impairment caused by the release of contaminants from a site.  This document provides the 
form in which the written confirmation is to be submitted to the Agency.  
 
Note 1. Parts I and II are to be submitted to IEPA at the time that the facility claims the 

alternative groundwater standards.  Part III is to be submitted at the completion of 
the site investigation.  At the completion of the corrective process, a final report is 
to be filed which includes the confirmation statement included in Part IV. 
 

Note 2. The issuance of a permit by IEPA's Division of Air Pollution Control or Water 
Pollution Control for a treatment system does not imply that the Agency has 
approved the corrective action process.  
 

Note 3. If the facility is conducting a cleanup of a unit which is subject to the requirements 
of the Resource Conservation and Recovery Act (RCRA) or the 35 Ill. Adm. Code 
731 regulations for Underground Storage Tanks, this confirmation process is not 
applicable and cannot be used.  
 

Note 4. If the answers to any of these questions require explanation or clarification, provide 
such in an attachment to this document.  
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Part I.  Facility Information  

Facility Name Southern Illinois Power Cooperative Marion Power Plant  

Facility Address 11543 Lake Egypt Road, Marion, IL 62959 

County Williamson 
Standard Industrial  
Code (SIC) 4911 
 

1. Provide a general description of the type of industry, products manufactured, raw materials 
used, location and size of the facility.  
Electric power generation and coal combustion residual (CCR) handling.  The Emery 
Pond is an approx. 1-acre CCR Impoundment located within the Marion Power Plant 
which encompasses approximately 350 acres at the northwest shore of Lake of Egypt.  

2. What specific units (operating or closed) are present at the facility which are or were used to 
manage waste, hazardous waste, hazardous substances, or petroleum?  

 YES  NO 
Landfill X   
Surface Impoundment X   
Land Treatment   X 
Spray Irrigation   X 
Waste Pile   X 
Incinerator   X 
Storage Tank (above ground) X   
Storage Tank (underground)   X 
Container Storage Area   X 
Injection Well   X 
Water Treatment Units X   
Septic Tanks   X 
French Drains   X 
Transfer Station   X 
Other Units (please describe)  
     

2. Provide an extract from a USGS topographic or county map showing the location of the site and 
a more detailed scaled map of the facility with each waste management unit identified in 
Question 2 or known/suspected source clearly identified.  Map scale must be specified, and the 
location of the facility must be provided with respect to Township, Range and Section.  
The Plant is in the north half of Section 26, Tier 10 South, Range 2 East, of the 3rd PM.  
Figure 1 has the facility located on a USGS topographic map (7½ minute).  Figure 2 
shows a scaled map of the Site.  
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4. Has the facility ever conducted operations which involved the generation, manufacture, 
processing, transportation, treatment, storage, or handling of "hazardous substances" as 
defined by the Illinois Environmental Protection Act?  Yes ☒ No ☐  
If the answer to this question is "yes" generally describe these operations.  
Chlorine – prior to 1/1/2015, SIPC utilized Liquefied Chlorine Gas to control biofouling in 

its plant condenser circulating cooling water.  Since 1/1/2015, SIPC has used 
Sodium Hypochlorite Solution (Bleach) to control biofouling. 

Ammonia – Anhydrous Ammonia is utilized on Units 123 and 4 for NOx emission control.  

5. Has the facility generated, stored, or treated hazardous waste as defined by the Resource 
Conservation and Recovery Act?  Yes ☐ No ☒  
If the answer to this question is "yes" generally describe these operations.  
SIPC does not generate, store, or treat hazardous wastes.  Solid waste generator 
numbers are listed in Part I. 7., below. 

6. Has the facility conducted operations which involved the processing, storage, or handling of 
petroleum?  Yes ☒ No ☐  
If the answer to this question is "yes" generally describe these operations.  
#2 fuel oil is used for coal handling equipment operations and boiler startup fuel for 
Units 123 & 4.  

7. Has the facility ever held any of the following permits?  

a. Permits for any waste storage, waste treatment or waste disposal operation.  Yes ☒ No ☐ 
If the answer to this question is "yes", identify the IEPA permit numbers.  
Illinois EPA Land (Solid Waste Generator) – 1990555005  
US EPA Land (Solid Waste Generator) – ILD 007813900  
Illinois EPA Water (Construct/Operate) – 2020-EA-65428 

b. Interim Status under the Resources Conservation and Recovery Act (filing of a RCRA Part A 
application).  Yes ☐ No ☒  
If the answer to this question is "yes", attach a copy of the last approved Part A application.  

c. RCRA Part B Permits.  Yes ☐ No ☒ 
If the answer to this question is "yes", identify the permit log number.  

 
8. Has the facility ever conducted the closure of a RCRA hazardous waste management unit?   

Yes ☐ No ☒  

9. Have any of the following State or federal government actions taken place for a release at the 
facility?  
a. Written notification regarding known, suspected, or alleged contamination on or emanating 

from the property (e.g., a Notice pursuant to Section 4(q) of the Environment Protection Act)?  
Yes ☒ No ☐ 
If the to this question is "yes", identify the caption and date of issuance.  
Illinois EPA issued Violation Notice No. W-2018-00041 (ID No. 6364) on July 3, 2018. 
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PART II:  Release Information  
 

1. Identify the chemical constituents release to the groundwater.  Attach additional documents, 
as necessary.  

 
Chemical Description  Chemical Abstract No. 

Arsenic  7440-38-2 
Boron  7440-42-8 

Calcium 14808-79-8 
Chloride 7782-50-5 
Cobalt 7440-48-4 

Iron 7439-89-6 
Lead 7439-92-1 

Manganese 7439-96-5 
pH 13967-14-1 

Selenium 7782-49-2 
Sulfate 14808-79-8 

Thallium 7440-28-0 
Total Dissolved Solids  10-05-2  

Zinc 7440-66-6 
 

1. Describe how the site will be investigated to determine the source or sources of the release.  
The Emery Pond has been investigated as described in the Hydrogeologic 
Investigation Report (Hanson, 2019a) and subsequent Hydrogeologic Investigation 
Addendum (Hanson, 2019b). 

 
2. Describe how the site will be investigated to determine the source or sources of the release.  

The investigation is documented in the Hydrogeologic Investigation Report (Hanson, 
2019a). 

 
3. Describe how groundwater will be monitored to determine the rate and extent of the release.  

A study of the extent of contamination is included as part of the Hydrogeologic 
Investigation Report (Hanson, 2019a) and this Corrective Action and Selected 
Remedy Plan.  The monitoring network to monitor the rate and extent of the release is 
described in the Groundwater Monitoring Plan (Hanson, 2020c). 

 
4. Has the release been contained on-site at the facility?  

Migration of CCR constituents is limited by Lake of Egypt, which acts as a 
groundwater discharge area and hydraulic barrier.  

 
5. Describe the groundwater monitoring network and groundwater and soil sampling protocols 

in place at the facility.  
The groundwater monitoring network and sampling protocols are described in the 
Groundwater Monitoring Plan (Hanson, 2020c).  
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Part III:  Remedy Selection Information  

1. Describe the selected remedy.  
The selected remedy consists of: 

1. clean close the current Emery Pond,  
2. clean close the Gypsum Loadout Area and historical portion of the Emery Pond  
3. backfill the Gypsum Loadout Area with clean soil,  
4. construct a new, storm water basin with a CCR compliant composite liner,  
5. add a perimeter drain beneath the outboard toe of the liner for liner protection and 

to augment groundwater collection, and  
6. use a Groundwater Management Zone (GMZ) during the return to compliance.  

2. Describe other remedies which were considered and why they were rejected.  
Additional mitigation for major cation/anion contaminants is difficult and expensive.  
Secondary containments (such as slurry walls) are also expensive.  

3. Will waste, contaminated soil, or contaminated groundwater be removed from the site in the 
course of this remediation?  Yes ☒ No ☐   
If the answer to this question is "yes", where will the contaminated material be taken?  
Any material removed during the clean closure activities will be taken to a permitted 
disposal facility (Illinois EPA or DNR Permit) after any needed pre-disposal testing.  

4. Describe how the selected remedy will accomplish the maximum practical restoration of 
beneficial use of groundwater.  
A new, composite liner system (recompacted soil with HDPE) will limit contaminant 
migration from the new pond and the perimeter drain will aid in collecting impacted 
groundwater.  Groundwater quality will improve over time as identified in the 
Groundwater Protection Evaluation (Hanson, 2020a).  

5. Describe how the selected remedy will minimize any threat to public health or the environment.  
Clean closure of the Emery Pond and Gypsum Loadout Area will limit any new or 
continuing groundwater impacts.  The perimeter toe drain will assist with removal of 
currently impacted groundwater.  

6. Describe how the selected remedy will result in compliance with the applicable groundwater 
standards.  
The Groundwater Protection Evaluation (Hanson, 2020a) indicates that water quality will 
meet the Class I: Potable Resource groundwater standard in approximately 8 years after 
the clean closure is completed.  The 8-year period is needed for total Arsenic to reach 
0.01 mg/L at the downgradient edge of the former CCR impoundment.  

7. Provide a schedule for design, construction, and operation of the remedy, including dates for the 
start and completion.  
A schedule for the remedies is included in Appendix C of the Closure Plan (Hanson, 
2020b). 
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Text Box
Quarterly monitoring of the 40 CFR 257 Appendix III and Appendix IV parameter will help determine compliance over time.  Assessment monitoring under 40 CFR 257 will also continue. 



 
EXHIBIT 12 
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iLLINOIS ENVIRONMENTAL F'ROTECTION AGENCY 

1021 NoRrH CRAND ;\vENUE EAST, P.O. Box 19276, SI'RINCFIELD, ILLINOIS (,2794-9276- ( 217) 71l2-J397 

]AMES R. THOMPSON CENTER, 1 00 WEST RANDOLPH, SUITE I 1 -300, CHI(t\GO, IL 60601 - (31 2) 81 4-6026 

1\cm R. 13LAGOJEVJCH, GovERNOR 

2171782-0610 

February 1, 2007 

Southem Illinois Power Cooperative 
11543 Lake of Egypt Road 
Marion, Illinois 62959 

Re: Southern Illinois Power Cooperative - Marion Station 
NPDES Permit No. TL00043 16 
Final Permit 

Gentlemen: 

DOUGLAS P. SCOTT, DIRECTOR 

FEB r. U 2007 

So. IL. Power Co-Op 

Attached is the fmal NPDES Permit for your discharge. The Permit as issued covers discharge limitations, 
monitoring, and reporting requirements. Failure to meet any pmiion of the Permit could result in civil and/or 
c1iminal penalties. T11e lllinois Environmental Protection Agency is ready and willing to assist you in interpreting 
any of the conditions of the Permit as they relate specifically to your discharge. 

The Agency has begun a program allowing the submittal of electronic Discharge Monitoring Repmis (eDMRs) 
instead of paper Discharge Monitoring Reports (DMRs). If you are interested in eDMRs, more information can be 
found on the Agency website, http://epa.state.il.us/water/edmr/index.html. If your facility is not registered in the 
eDMR program, a supply of preprinted paper DMR Forms for your facility will be sent to you p1ior to the initiation 
ofDMR reporting under the reissued permit. Additional information and instructions will accompany the preprinted 
DMRs upon their arrival. 

The Permit as issued is effective as of the date indicated on the first page of the Permit. You have the right to appeal 
any condition of the Permit to the IUinois Pollution Control Board within a 35 day period following the issuance date. 

Should you have questions concerning the Permit, please contact Blaine Kinsley at the telephone number indicated 
above. 

Sillc/L/11Jv 
Alan Keller, P.E. 
Manager, Permit. Section 
Division of Water Pollution Control 

SAK:BAK:JMC:04110101.jmc 

Attachment: Final Permit 

cc: Records 
Compliance Assurance Section 
Marion Region 
USEPA 
Facility 

ROCKFORD- 4302 North Main Street, Rockford, IL 61103 - (81 5) 987-7760 o DEs PLAINES- 9511 W. Harrison St., Des Plaines, IL 60016- (847) 294-4000 
ElGIN- 595 South State, Elgin, IL 601 23 - (847) 608-3131 ° PEORIA- 541 S N. University St., Peoria, Jl. 61 614- (309) 693-S463 

BUREAU OF LAND - PEORIA- 7620 N. University St., Peoria, ll 61614- (309) 693-5462 ° CHAMPAIGN- 21 25 South First Street, Champaign, ll 61 820 - (217) 278-5800 
SPRINGFIELD- 4500 S. Sixth Street Rd., Springfield, ll 62706- (217) 786-6892 ° COLLINSVILLE- 2009 Mall Street, Collinsville, /L 62234- (618) 346-5120 

MARION- 2309 W. Main St., Suite 116, Marion, ll 62959- (618) 993-7200 

PRINTED ON RECYCLED P.,PER 
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NPDES Permit No. IL0004316 

Illinois Environmental Protection Agency 

Division of Water Pollution Control 

1021 North Grand Avenue East 

Post Office Box 19276 

Springfield, Illinois 62794-9276 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

Reissued (NPDES) Permit 

Expiration Date: Febr·ua ry 29, 2012 

Name and Address of Permittee: 

Southern Illinois Power Cooperative 
11543 Lake of Egypt Road 
Marion, Illinois 62959 

Discharge Number and Name: 

002 
A02 
003 
004 
005 
A05 
006 

Ash Pond No. 4 Effluent 
Chemical Metal Cleaning Wastewater 
Condenser Cooling Water 
Intake Screen Backwash 
Fly Ash and Scrubber Sludge Disposal Pond B-3 
Chemical Metal Cleaning Wastewater 
Storm Water Associated with Industrial Activity 

Issue Date: February 1 , 2007 
Effective Date: March 1 , 2007 

Facility Name and Address: 

Southern Illinois Power Cooperative- Marion Station 
1 0825 Lake of Egypt Road 
Marion, Illinois 62959 
(Williamson County) 

Receiving Waters: 

Little Saline Creek 
Little Saline Creek 
Lake of Egypt 
Lake of Egypt 
Little Saline Creek 
Little Saline Creek 
Lake of Egypt 

In compliance with the provisions of the Illinois Environmental Protection Act, Title 35 of Ill. Adm. Code, Subtitle C and/or Subtitle D, Chapter 
1, and the Clean Water Act (CWA), the above-named permittee is hereby authorized to discharge at the above location to the above-named 
receiving stream in accordance with the standard conditions and attachments herein. 

Permittee is not authorized to discharge after the above expiration date. In order to receive authorization to discharge beyond the 
expiration date, the permittee shall submit the proper application as required by the Illinois Environmental Protection Agency {IEPA) not 
later than 180 days prior to the expiration date. 

SAK:JMC:04110101.jmc 

!fttvlfldv 
Alan Keller, P.E. 
Manager, Permit Section 
Division of Water Pollution Control 
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PARAMETER 

NPDES Permit No. IL0004316 

Effluent Limitations and Monitoring 

LOAD LIMITS lbs/day 
OAF (DMF) 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

CONCENTRATION 
LIMITS mg/1 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

SAMPLE 
FREQUENCY 

SAMPLE 
TYPE 

1. From the effective date of this permit until the expiration date. the effluent of the following discharge(s) shall be monitored and limited 
at all times as follows: 

Outfall: 002 Ash Pond No.4 Effluent* 

This discharge consists of: 

1. Process wastewater 
2. Boiler evaporation and blowdown 
3. Bottom ash slurry 
4. Coal pile runoff 
5. Yard drains 
6. Floor drains and equipment drains 
7. Slag storage pile runoff 
8. Scrubber sludge slurry water 
9. Scrubber sludge disposal area runoff 

Flow(MGD) 

pH 

Oil and Grease 

Total Suspended Solids 

Total Dissolved Solids 

Iron (total) 

Boron 

Fluoride 

Copper*** 

Mercury**** 

*See Special Condition 13 
**See Special Condition 16 
***See Special Condition 17 
****See Special Condition 19 

See Special Condition 1 

See Special Condition 2 

15 

15 

2 

1.4 

0.023 

Approximate Flow 

2.0 MGD 
0.1 MGD 
2.5 MGD 

Intermittent 
0.005 MGD 
0.002 MGD 
Intermittent 
0.05 MGD 
Intermittent 

20 

30 

1000 

4 

0.037 

1/Week 

1/Week 

2/Month 

1/Week 

1/Month 

1/Month 

1/Month 

1/Month 

1/Month 

1/Month 

Continuous 

Grab 

Grab 

8-Hour Composite 

8-Hour Composite 

8-Hour Composite 

8-Hour Composite 

8-Hour Composite 

8-Hour Composite 

8-Hour Composite 
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PARAMETER 

NPDES Permit No. IL0004316 

Effluent Limitations and Monitoring 

LOAD LIMITS lbs/day 
OAF (DMF) 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

CONCENTRATION 
LIMITS mg/1 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

SAMPLE 
FREQUENCY 

SAMPLE 
TYPE 

1. From the effective date of this permit until the expiration date, the effluent of the following discharge(s) shall be monitored and limited 
at all times as follows: 

Outfall: 003 Condenser Cooling Water* 

This discharge consists of: Approximate Flow 

1. Condenser cooling water 
2. Auxiliary cooling water 
3. HVAC system discharge 

Flow(MGD) See Special Condition 1 

Temperature See Special Condition 4 

Total Residual Chlorine See Special Condition 5 

229 MGD 
0.4 MGD 
0.4 MGD 

*See Special Condition 7 and 8 concerning additional thermal discharge requirements. 

Outfall: 004 Intake Screen Backwash 

See Special Condition 10 

0.2 

Daily Continuous 

Daily Continuous 

1/Week Grab 
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PARAMETER 

NPDES Permit No. IL0004316 

Effluent Limitations and Monitoring 

LOAD LIMITS lbs/day 
OAF (DMF) 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

CONCENTRATION 
LIMITS mq/1 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

SAMPLE 
FREQUENCY 

SAMPLE 
TYPE 

1. From the effective date of this permit until the expiration date, the effluent of the following discharge(s) shall be monitored and limited 
at all times as follows: 

Outfall: otJ5 Fly Ash and Scrubber Sludge Disposal Pond B-3* 

This discharge consists of: 

1. Fly ash sluice water 
2. Scrubber sludge slurry water 
3. Floor and equipment drains 
4. Yard drains 
5. Miscellaneous plant blowdowns 
6. Coal Pile Runoff 

Flow (MGD) See Special Condition 1 

pH See Special Condition 2 

Approximate Flow 

Intermittent 
Intermittent 
Intermittent 
Intermittent 
Intermittent 
Intermittent 

Oil and Grease 15 20 

Total Suspended Solids 15 

Total Dissolved Solids 

Iron (total) 

Boron 

Zinc*** 

Mercury'*** 

*See Special Condition 13 
**See Special Condition 16 
***See Special Condition 11 
****See Special Condition 19 

2 

30 

1000 

4 

9.0** 

Daily When Continuous 
Discharging 

Daily When Grab 
Discharging 

1/Month Grab 

Daily When Grab 
Discharging 

1/Month Grab 

1/Month Grab 

1/Month Grab 

1/Month Grab 

1/Month 8-Hour Composite 
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PARAMETER 

NPDES Permit No. IL00043H3 

Effluent Limitations and Monitoring 

LOAD LIMITS lbs/day 
OAF (DMF) 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

CONCENTRATION 
LIMITS mg/1 

30 DAY 
AVERAGE 

DAILY 
MAXIMUM 

SAMPLE 
FREQUENCY 

SAMPLE 
TYPE 

1. From the effective date of this permit until the expiration date, the effluent of the following discharge(s) shall be monitored and limited 
at all times as follows: 

Outfalls: A02 and A05 Chemical Metal Cleaning Wastewater • 
Flow (MGD) Measurement 

Iron (total) 1.0 1.0 8-Hour Composite 

Copper (total) 1.0 1 .0 8-Hour Composite 

*See Special Condition 19 

Outfall: 006 Storm Water Associated with Industrial Activity 

See Special Condition 15 
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NPDES Permit No. IL0004316 

Special Conditions 

SPECIAL CONDITION 1. Flow shall be recorded as a monthly average and daily maximum and shall be reported as such on the DMR 
form. 

SPECIAL CONDITION 2. The pH shall be in the range 6.0 to 9.0. The monthly minimum and monthly maximum values shall be reported 
on the DMR form. 

SPECIAL CONDITION 3. Samples taken in compliance with the effluent monitoring requirements shall be taken at a point representative 
of the discharge, but prior to entry into the receiving stream. For internal Outfalls A02 and A05, samples shall be taken at a point 
representative of the discharge, but prior to mixture with other wastestreams. If chemical metal cleaning wastewater is used as scrubber 
make-up water, samples shall be taken prior to use as make-up water. 

SPECIAL CONDITION 4. Discharge of wastewater from this facility must not alone or in combination with other sources cause the receiving 
stream to violate the following thermal limitations at the edge of the mixing zone which is defined by Section 302.211, Illinois Administration 
Code, Title 35, Chapter 1, Subtitle C, as amended: 

A. Maximum temperature rise above natural temperature must not exceed 5 F (2.8 C). 

B. Water temperature at representative locations in the lake shall not exceed the maximum limits in the following table during more than 
one (1) percent of the hours in the 12-month period ending with any month. Moreover, at no time shall the water temperature at such 
locations exceed the maximum limits in the following table by more than 3 F (1.7 C). 

60 60 60 

16 16 16 

90 

32 

90 

32 

90 

32 

C. The monthly maximum value shall be reported on the DMR form. 

90 

32 

90 

32 

90 

32 

90 

32 

90 60 

32 16 

D. The computer model, PDS program, shall be ·used to predict plume trajectory and the area enclosed by the surface isotherms to 
determine compliance with the above temperature limitations. 

SPECIAL CONDITION 5. Total residual chlorine limit is an instantaneous maximum limit which shall not be exceeded at any time. The 
maximum weekly value shall be reported on the DMR form. 

Results of all weekly grab samples shall be submitted with the monthly DMR form if maximum limit is exceeded during any week. 

Chlorine may not be discharged from each units main cooling condenser for more than two hours in any one day. 

SPECIAL CONDITION 6. There shall be no discharge of polychlorinated biphenyl compounds. 

SPECIAL CONDITION 7 Due to increase in thermal discharge volume Southern Illinois Power Cooperative shall comply with Section 
302.211 f of Title 35, Chapter 1, Subtitle C: Water Pollution Regulations and Section 316(a) of the CWA by demonstrating that thermal 
discharge from Marion Generating Station will not cause and cannot reasonably be expected to cause significant ecological damage to 
Lake of Egypt. Pursuant to 35 Ill. Adm. Code 302.211g no additional monitoring or modification is being required for reissuance of this 
NPDES Permit. 

SPECIAL CONDITION 8. The Permittee's facility has been deemed to meet the criteria as a Phase II existing facility (under section 316(b) 
of the Clean Water Act) pursuant to 40 CFR 125.91. Therefore, the permittee must fulfill the applicable requirements of 40 CFR 125 
subpart J, and 40 CFR 1.22(r)(2), (3) and (5). The regulation at 40 CFR 125.95 requires submittal of a Proposal for Information Collection 
(PIC) to support the development of a Comprehensive Demonstration Study (CDS) for the herein permitted facility. The PIC will be 
reviewed by the Agency and a response will be provided. An extension of time to submit the CDS has been granted. Therefore, you must 
submit your CDS on or before January 7, 2008. Once the CDS has been reviewed by the Agency and a compliance strategy has been 
approved, this permit will be modified to include implementation, monitoring, and reporting requirements pursuant to 40 CFR 125.98. 
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SPECIAL CONDITION 9. The Permittee shall record monitoring results on Discharge Monitoring Report (DMR) Forms using one such form 
for each outfall each month. 

In the event that an outfall does not discharge during a monthly reporting period, the DMR Form shall be submitted with no discharge 
indicated. 

The Permittee may choose to submit electronic DMRs (eDMRs) instead of mailing paper DMRs to the IEPA. More information, including 
registration information for the eDMR program, can be obtained on the I EPA website, http://www.epa.state.il.us/water/edmr/index.html. 

The completed Discharge Monitoring Report forms shall be submitted to I EPA no later than the last calender day of the following month, 
unless otherwise specified by the permitting authority. 

Permittees not using eDMRs shall mail Discharge Monitoring Reports with an original signature to the I EPA at the following address: 

Illinois Environmental Protection Agency 
Division of Water Pollution Control 
1021 North Grand Avenue East 
Post Office Box i 9276 
Springfield, Illinois 62794-9276 

Attention: Compliance Assurance Section, Mail Code# 19 

SPECIAL CONDITION 10. There shall be no discharge of collected debris from Outfall 004 Intake Screen Backwash. 

SPECIAL CONDITION 1 1. Sample frequency for zinc at outfall 005 shall be once a month until six samples have been collected; after 
which and upon written notification to the Agency, the sampling may cease, unless the Agency modifies the permit to require continued 
sampling at some frequency. 

SPECIAL CONDITION 12. For the purpose of this permit, Outfall 003 is limited to non-contact cooling water, free from additives other than 
chlorine. If the permittee wishes to use cooling water additives, the following information must be submitted to the Agency for review: 

a. Brand name; 

b. List of active and inactive ingredients expressed as a percentage of the total product; 

c. Feed rate and expected discharge concentration; 

d. Aquatic toxicity results. 

The additive(s) shall not be used until Agency approval has been given. 

SPECIAL CONDITION 13. The Permittee shall conduct biomonitoring of the effluent from Outfall 002 and 005. The Permittee shall conduct 
biomonitoring of the effluent discharge no earlier than one (1) year prior to the expiration date of this Permit. The results shall be submitted 
with the Permit renewal application. 

Biomonitoring 

1. Acute Toxicity- Standard definitive acute toxicity tests shall be run on at least two trophic levels of aquatic species (fish, invertebrate) 
representative of the aquatic community of the receiving stream. Except as noted here and in the IEPA document "Effluent 
Biomonitoring and Toxicity Assessment", testing must be consistent with Methods for Measuring the Acute Toxicity of Effluents and 
Receiving Waters to Freshwater and Marine Organisms (Fourth Ed.) EPA-600/4-90-027. Unless substitute tests are pre-approved; 
the following tests are required: 

a. Fish - 96 hour static LC50 Bioassay using one to two week old fathead minnows (Pimephales promelas). 

b. Invertebrate 48-hour static LC50 Bioassay using Ceriodaphnia. 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Page 8 

NPDES Permit No. IL0004316 
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2. Testing Frequency- The above tests shall be conducted on a one time basis using 24-hour composite effluent samples unless 
otherwise authorized by the IEPA. Results shall be reported according to EPA/600/4-90/027, Section 12, Report Preparation, and 
shall be submitted to I EPA with the renewal application. 

3. Toxicity Assessment- Should the review of the results of the biomonitoring program identify toxicity, the Agency may require that the 
permittee prepare a plan for toxicity reduction evaluation and identification. This plan shall include an evaluation to determine which 
chemicals have a potential for being discharged in the plant wastewater, a monitoring program to determine their presence or absence 
and to identify other compounds which are not being removed by treatment, and other measures as appropriate. 

The Agency may modify this permit during its term to incorporate additional requirements or limitations based on the results of any 
biomonitoring. In addition, after review of the monitoring results, the Agency may modify this permit to include numerical limitations 
for specific toxic pollutants. Modifications under this condition shall follow public notice and opportunity for hearing. 

SPECIAL CONDITION 14. The Agency has determined that the effluent limitations at outfall 002 and 005 constitute BAT/BCT for storm 
water which is treated in the existing treatment facilities for purposes of this permit reissuance, and no pollution prevention plan will be 
required for such storm water. In addition to the chemical specific monitoring required elsewhere in this permit, the permittee shall conduct 
an annual inspection of the facility site to identify areas contributing to a storm water discharge associated with industrial activity, and 
determine whether any facility modifications have occurred which result in previously-treated storm water discharges no longer receiving 
treatment. If any such discharges are identified the permittee shall request a modification of this permit within 30 days after the inspection. 
Records of the annual inspection shall be retained by the permittee for the term of this permit and be made available to the Agency on 
request. 

SPECIAL CONDITION 15. 

STORM WATER POLLUTION PREVENTION PLAN (SWPPP) 

A. A storm water pollution prevention plan shall be developed by the permittee for the storm water associated with industrial activity at 
Outfall 006. The plan shall identify potential sources of pollution which may be expected to affect the quality of storm water discharges 
associated with the industrial activity at the facility. In addition, the plan shall describe and ensure the implementation of practices 
which are to be used to reduce the pollutants in storm water discharges associated with industrial activity at the facility and to assure 
compliance with the terms and conditions of this permit. 

B. The plan shall be completed within 180 days of the effective date of this permit. Plans shall provide for compliance with the terms of 
the plan within 365 days of the effective date of this permit. The owner or operator of the facility shall make a copy of the plan available 
to the Agency at any reasonable time upon request. [Note: If the plan has already been developed and implemented it shall be 
maintained in accordance with all requirements of this special condition.] 

C. The permittee may be notified by the Agency at any time that the plan does not meet the requirements of this condition. After such 
notification, the permittee shall make changes to the plan and shall submit a written certification that the requested changes have been 
made. Unless otherwise provided, the permittee shall have 30 days after such notification to make the changes. 

D. T.he discharger shall amend the plan whenever there is a change in construction, operation, or maintenance which may affect the 
discharge of significant quantities of pollutants to the waters of the State or if a facility inspection required by paragraph G of this 
condition indicates that an amendment is needed. The plan should also be amended if the discharger is in violation of any conditions 
of this permit, or has not achieved the general objective of controlling pollutants in storm water discharges. Amendments to the plan 
shall be made within the shortest reasonable period of time, and shall be provided to the Agency for review upon request. 

E. The plan shall provide a description of potential sources which may be expected to add significant quantities of pollutants to storm 
water discharges, or which may result in non-storm water discharges from storm water outfalls at the facility. The plan shall include, 
at a minimum, the following items: 

1. A topographic map extending one-quarter mile beyond the property boundaries of the facility, showing: the facility, surface 
water bodies, wells (including injection wells), seepage pits, infiltration ponds, and the discharge points where the facility's 
storm water discharges to a municipal storm drain system or other water body. The requirements of this paragraph may be 
included on the site map if appropriate. 
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2. A site map showing: 

i. The storm water conveyance and discharge structures; 

ii. An outline of the storm water drainage areas for each storm water discharge point; 

iii. Paved areas and buildings; 

iv. Areas used for outdoor manufacturing, storage, or disposal of significant materials, including activities that generate 
significant quantities of dust or particulates. 

v. Location of existing storm water structural control measures (dikes, coverings, detention facilities, etc.); 

vi. Surface water locations and/or municipal storm drain locations 

vii. Areas of existing and potential soil erosion; 

viii. Vehicle service areas; 

ix. Material loading, unloading, and access areas. 

3. A narrative description of the following: 

i. The nature of the industrial activities conducted at the site, including a description of significant materials that are treated, 
stored or disposed of in a manner to allow exposure to storm water; 

ii. Materials, equipment, and vehicle management practices employed to minimize contact of significant materials with 
storm water discharges; 

iii. Existing structural and non-structural control measures to reduce pollutants in storm water discharges; 

iv. Industrial storm water discharge treatment facilities; 

v. Methods of onsite storage and disposal of significant materials; 

4. A list of the types of pollutants that have a reasonable potential to be present in storm water discharges in significant quantities. 

5. An estimate of the size of the facility in acres or square feet, and the percent of the facility that has impervious areas such as 
pavement or buildings. 

6. A summary of existing sampling data describing pollutants in storm water discharges. 

F. The plan shall describe the storm water management controls which will be implemented by the facility. The appropriate controls shall 
reflect identified existing and potential sources of pollutants at the facility. The description of the storm water management controls 
shall include: 

1. Storm Water Pollution Prevention Personnel- Identification by job titles of the individuals who are responsible for developing, 
implementing, and revising the plan. 

2. Preventive Maintenance - Procedures for inspection and maintenance of storm water conveyance system devices such as 
oil/water separators, catch basins, etc., and inspection and testing of plant equipment and systems that could fail and result 
in discharges of pollutants to storm water. 

3. Good Housekeeping- Good housekeeping requires the maintenance of clean, orderly facility areas that discharge storm water. 
Material handling areas shall be inspected and cleaned to reduce the potential for pollutants to enter the storm water 
conveyance system. 
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4. Spill Prevention and Response- Identification of areas where significant materials can spill into or otherwise enter the storm 
water conveyance systems and their accompanying drainage points. Specific material handling procedures, storage 
requirements, spill clean up equipment and procedures should be identified, as appropriate. Internal notification procedures 
for spills of significant materials should be established. 

5. Storm Water Management Practices- Storm water management practices are practices other than those which control the 
source of pollutants. They include measures such as installing oil and grit separators, diverting storm water into retention 
basins, etc. Based on assessment of the potential of various sources to contribute pollutants, measures to remove pollutants 
from storm water discharge shall be implemented. In developing the plan, the following management practices shall be 
considered: 

i. Containment- Storage within berms or other secondary containment devices to prevent leaks and spills from entering 
storm water runoff; 

ii. Oil & Grease Separation - Oil/water separators, booms, skimmers or other methods to minimize oil contaminated storm 
water discharges; 

iii. Debris & Sediment Control- Screens, booms, sediment ponds or other methods to reduce debris and sediment in storm 
water discharges; 

iv. Waste Chemical Disposal- Waste chemicals such as antifreeze, degreasers and used oils shall be recycled or disposed 
of in an approved manner and in a way which prevents them from entering storm water discharges. 

v. Storm Water Diversion- Storm water diversion away from materials manufacturing, storage and other areas of potential 
storm water contamination; 

vi. Covered Storage or Manufacturing Areas- Covered fueling operations, materials manufacturing and storage areas to 
prevent contact with storm water. 

6. Sediment and Erosion Prevention- The plan shall identify areas which due to topography, activities, or other factors, have a 
high potential for significant soil erosion and describe measures to limit erosion. 

7. Employee Training- Employee training programs shall inform personnel at all levels of responsibility of the components and 
goals of the storm water pollution control plan. Training should address topics such as spill response, good housekeeping and 
material management practices. The plan shall identify periodic dates for such training. 

8. Inspection Procedures - Qualified plant personnel shall be identified to inspect designated equipment and plant areas. A 
tracking or follow-up procedure shall be used to ensure appropriate response has been taken in response to an inspection. 
Inspections and maintenance ac:.vities shall be documented and recorded. 

G. The permittee shall conduct an annual facility inspection to verify that all elements of the plan, including the site map, potential pollutant 
sources, and structural and non-structural controls to reduce pollutants in industrial storm water discharges are accurate. Observations 
that require a response and the appropriate response to the observation shall be retained as part of the plan. Records documenting 
significant observations made during the site inspection shall be submitted to the Agency in accordance with the reporting 
requirements of this permit. 

H. This plan should briefly describe the appropriate elements of other program requirements, including Spill Prevention Control and 
Countermeasures (SPCC) plans required under Section 311 of the CWA and the regulations promulgated thereunder, and Best 
Management Programs under 40 CFR 125.100. 

I. The plan is considered a report that shall be available to the public under Section 308{b) of the CWA. The permittee may claim 
portions of the plan as confidential business information, including any portion describing facility security measures. 

J. The plan shall include the signature and title of the person responsible for preparation of the plan and include the date of initial 
preparation and each amendment thereto. 
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Construction Authorization 

K. Authorization is hereby granted to construct treatment works and related equipment that may be required by the Storm Water Pollution 
Prevention developed pursuant to this permit. 

This Authorization is issued subject to the following condition(s). 

1. If any statement or representation is found to be incorrect, this authorization may be revoked and the permittee there upon waives all 
rights thereunder. 

2. The issuance of this authorization (a) does not release the permittee from any liability for damage to persons or property caused by 
or resulting from the installation, maintenance or operation of the proposed facilities; (b) does not take into consideration the structural 
stability of any units or part of this project; and (c) does not release the permittee from compliance with other applicable statutes of 
the State of Illinois, or other applicable local law, regulations or ordinances. 

3. Plans and specifications of all treatment equipment being included as part of the storm water management practice shall be included 
in the SWPPP. 

4. Construction activities which result from treatment equipment installation, including clearing, grading and excavation activities which 
result in the disturbance of one acre or more of land area, are not covered by this authorization. The permittee shall contact the IEPA 
regarding the required permit( s). 

REPORTING 

L. The facility shall submit an annual inspection report to the Illinois Environmental Protection Agency. The report shall include results 
of the annual facility inspection which is required by Part G of the Storm Water Pollution Prevention Plan of this permit. The report 
shall also include documentation of any event (spill, treatment unit malfunction, etc.) which would require an inspection, results of the 
inspection, and any subsequent corrective maintenance activity. The report shall be completed and signed by the authorized facility 
employee(s) who conducted the inspection(s). 

M. The first report shall contain information gathered during the one year time period beginning with the effective date of coverage under 
this permit and shall be submitted no later than 60 days after this one year period has expired. Each subsequent report shall contain 
the previous year's information and shall be submitted no later than one year after the previous year's report was due. 

N. Annual inspection reports shall be mailed to the following address: 

Illinois Environmental Protection Agency 
Bureau of Water 
Compliance Assurance Section 
Annual Inspection Report 
1021 North Grand Avenue East 
Post Office Box 19276 
Springfield, Illinois 62794-9276 

0. If the facility performs inspections more frequently than required by this permit, the results shall be included as additional information 
in the annual report. 

SPECIAL CONDITION 16. Once per month, an eight hour composite sample shall be collected at outfalls 002 and 005 for boron. Flow 
shall be measured at each outfall during this eight hour period. 

The daily maximum effluent limitation for boron at outfall 005 is 9.0 mg/1. The daily maximum effluent limitation for boron at outfall 002 shall 
be calculated utilizing the following formula: 

Limit 002: (9.0 mq/1 (Flow 005 + Flow 002))- (Flow 005) (Cone. 005) 
Flow 002 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Page 12 

Where: Limit 002: 
Flow 002: 
Cone. 005: 
Flow 005: 
9.0 mg/1: 

NPDES Permit No. IL0004316 

Special Conditions 

Calculated daily maximum effluent limitation for boron at outfall 002 
Measured effluent flow rate at outfall 002 during 8 hour composite sample period 
Measured boron effluent concentration at outfall 005 from 8 hour composite sample period 
Measured effluent flow rate at outfall 005 during 8 hour composite sample period 
Stream standard for boron set forth in Illinois Pollution Control Board Adjusted Standard 
(AS 92- 10) dated July 1, 1993 

Measured boron effluent concentrations at both outfalls from the eight hour composite sample shall be reported on the DMR form. 
Calculations for the effluent limitation for boron at outfall 002 shall be attached to the DMR form. 

SPECIAL CONDITION 17. Pursuant to provisions of 35 lAC Section 309.157, the Permittee may gather data in support of determining a 
site-specific copper translator. Should the Permittee choose to gather such data, a minimum of twelve (12) effluent and twelve (12) 
downstream samples shall be taken within a minimum of one week in between samples. Such samples shall be consistent with 'The Metals 
Translator: Calculating a Total Recoverable Permit Limit for Dissolved Criterion." 

The IEPA may modify the Permit to include the revised copper limits only if such permit modification is consistent with 35 lAC Section 
309.157 and with 40 CFR 122.44(1). 

SPECIAL CONDITION 18. Daily Outfall sampling of 002 and 005 (if flowing) for iron and copper shall commence from the first day of use 
of boiler clean wastewater in the scrubber, and shall continue for seven days following the conclusion of the use of boiler clean wastewater 
in the scrubber. These sampling results shall be reported in the monthly reports. The applicant shall derive limits using the fonmula defined 
in 40 CFR 403.6(1) for the discharges from the outfalls during this period. The calculation used to derive limits shall be submitted with DMR 
form. 

SPECIAL CONDITION 19. Sample frequency for Mercury at outfall(s) 002 and 005 shall be once a month until twelve samples have been 
cniiP.r.tPr:!; 2ftGr which and upon written notification to the Agency, the sampling may cease, unless the Agency modifies the penmit to require 
wminued sampling at some frequency. Monitoring shall be performed using USEPA analytical test method 1631 or equivalent. 
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Standord Conditions 

Doflnlllons 

Act means the Illinois Environmental Protcct1on Act, 415 ILCS 5 as i\monded. 

Agency means the IllinOis Environmental Protect1on Agency. 

Board means the Illinois Pollution Control Ooard. 

Clean Water Act (formerly referred to as 111o Federal Water Pollut1on Control Act) means 
Pub. L 92-500, as amended. 33 U.S.C. 1251 et seq. 

NPDES (National Pollutanl Discharge Eliminat1on Syslem) mean$ the national program lor 
issuing, modifying, revoking and reissuing, lerrmnating, monrtoring and enforcing permits. and 
imposing and enforcing pretreatment reqUirements. undor Sections 307.402, 318 and 405 
of the Clean Water Ad. 

USEPA means the United States Environmental Protection Agency. 

Dally Discharge means the discharge of a pollutant measured during o calendar day or any 
24-hour period that reasonably represenls the calendar day for purposes of sampling. For 
pollutants with lim1talions expressed in units of mass, the "daily discharge· Is calculated as 
the total mass of the pollutant discharged over the day. For pollutants with limitations 
expressed In other unrts or measurements. the "daily dischnrge· is calculated as the averag" 
measurement ot the pollutant over the day. 

Moxlmum Dally Discharge Limitation (daily maximum) means the highest allowable daily 
discharge. 

Average Monthly Dlschargo Limitation (30 day overage) means the highest allowable 
average of daily discharges over a calendar month. calculated as the sum of all daily 
discharges measured during a calendar month divided by the number of daily discharges 
measured durrng that month. 

Average Weekly Dl;charge Limitation (7 day average) means !he highest allowable 
average of dally discharges over a wlendar week, calculated as the sum of all daily 
d1scharges measured during a calendar week divided by the number of dally discharges 
measured during that "'eek. 

Best Management Prac;:tlces (BMPs) means sd•edules of activities, prohibitions of practices, 
maintenance procedure$. and other management practices to prevent or reduce the pollution 
of wa1ers of the State. ,ElMPs also include treatrlle'1t requirements, operating procedures, and 
practices to control plant site runoff. spillage or le..,ks, sludge or waste disposal, or drainage 
from raw malerial storaoe. 

Aliquot means a sample of sp-ecified volume used to make up a total composite sample. 

Grab Sample means an individual sample of ot teast100 mlllilrters collected at a randomly· 
oeleded time over a period not exceeding 15 minutes. 

24 Hour Composite Sample means a combination of at least 8 sample aliquots of at least 
100 milliliters, collected at p<Jnodic intervals during the operating hours of a faciliiy over a 24-
hour period. 

8 Hour Composite Sample means a combination of atlaast 3 S<lfTlple aliquots of at least 100 
rnilliliters, collected at periodic intervals during the operating hours of a facility over an 8-hour 
;oeriod. 

Flow ProportJonal Composite Samplo means a combination of sample nliquots of at least 
100 millil1ters collected at periodic intervals such that either the time interval between each 
aliquot or the volume of each aliquot is proportional to either the stream flow at the time of 
sampling or the total stream Oow since the colleclion of the previous aliquot. 

(1) Duty to comply. The permittee must comply with all condrtions of this permit. Any 
permrt noncompliance constnutes a violation of the Ad and is grounds for enforcement 
action, penmit lc1minalion, revocation und reissuance, modificalicn, or for denial of a 
permit renewal applicalion. The permittee sl1all comply with ofOuont standards or 
prohibitions established under Section 307(u) of the Clean Water Act for toxic 
pollutants within the time provided in the regulations that establish these standards or 
prohibitions, even if the perrnil has not yet ·been modined to incorporate the 
reqUirement. 

(2) Duty to reapply. If the permrt1ee wishes to continue an activity regulated by this permit 
after the expirntion date of this permit, the permittee must apply for and obtain a new 
permit If the permittee submits a proper application as required by the Agency no tater 
than 180 days pnor to tho expiration dale, this permit shall continue in full force and 
effect unt1lthe final Agency decision on the application has been made. 

(3) Need to halt or reduce activity not a defense. II shall not be a defense for a 
permittee in an enfort:l!ment action that it would have been necessary to han or reduce 
the penmitted activity in order tc maintain compliance with the conditions of this permit. 

(4) Duty to mltlgala. The permittee shall take all reasonable steps to minimize or prevent 
any discharge in violation of this permit which has a reasonable likelihOod of adversely 
affecttng human health or the environment. 

\5) Proper operation and maintenance. The permittee shall at all times proper1y operate 
<Jnd maintain all facilities and systems of treatment and control (and related 
appurtenances) which are installed or used by the permlnee to achieve compliance 
w1th conditions of this permit. Proper operation nnd maintenance includes effective 
performance. adequate funding, adequate operator staffing and training, and adequate 
laboratory and process controls. including appropriate quality assurance procedures. 
Th1s provts1on reqUires the operation of back-up, or auxiliary facilities, or similar 
systems only when necessary to achieve compliance wtlh the conditions of the penni!. 

\l>) t""UIJIIII. U~UVII';Jo, l.ll::l \-"CIIHH IIIUf 1..1"' IIIVI..liiiC\.1 1 lCWU,..CV c-..111'-" ,.,..., ... _ ... ._..._., ._.., ,._.,..,,., ... ,.._ 

for cause by the Agency pursuant to 40 CfR 122.62. The liling of a request by lh 
pcnmlttee for a penmrt modification, revocation and rc1ssuance, or ferm1nation. or 
notification of planned changes or anticipated noncompliance, does not stay~an 
permrt condition. 

(7) Property rights. nus perrn1t does not convey any property rights of any so11. or an 
exclusive privilege. 

(0) Duty to provide lnfonnatlon. The permittee shall furnish to the Agency within 
reasonable time. any information which the Agency may request to determ1ne wheth• 
cause exists for mod1fying, revo~.ing and reissUing, or terminating this penmit. or 1 

detenninc wmpliance wrth the permit. The permrtlee shall also furnish to tr.e Agenc­
upon request. copies of recorr.ls required to be kept by this permit. 

(9) lnspectlon and entry. Th& permiltee shall allow an authorized representative of th 
Agency, upon the presentation of cred<'ntials and other documents as may be reqiJireo 
by law. to: 

(a) Enter upon the p"rmi\lee's premises where a regulated facilily or aLiiv1ty , 
located or conducted. or whore records mu:il be kept under the conditions of th1 
permit: 

(b) Have access to and copy, at reasonable times, any ;ecords that must be kep 
under the conditions of this permit: 

(c) Inspect at reasonable tirnes any facilities, equipment (including monitoring <:nt 
control equipm·:!nl), pradices, or operations regul«led or required under thi! 
permit; and 

(d) Sample or monitor at reasonable times. for the purpose of assuring permi 
compliance. or as otherwise authorized by the Act. any substances or paramete" 
at any location. 

(1 0) Monitoring and records. 

(a) Samples and measurements laken for the purpose of mon1tonng shall be 
representative of the monilored activity. 

(b) The perm1ttee shall retain records of all monitoring information, includmg all 
calibration and maintenance records, and all original strip chart recordings for 
continuous monlloring Instrumentation, copies of all reports required by th;s 
permH, and records of all data used to complete the application for thiS pennit, for 
D penod Of a( lenst 3 years from the dato of this perm~. measurement, report or 
application. This period may be ex1ended by request of the Agency at any lime 

(c) Records of morutoring information sh<~ll Include: 

(1) The date, exa~1 place, and time of sampling or measurements; 

(2} The individual(s) who performed the sampling or measurements: 

(3) The date(s) analyses were performed; 

(4) The ind1vidual(s) who performed the analyses; 

(5) The nnaly1icaltechniques or methods used; and 

(6) The resuNs of such analyses. 

(d) Monitoring must be conducted according to test procedures approved under 40 
CFR Part 136, unless other test procedures have been specified in this permit. 
Where no test procedure under 40 CFR Par:t 136 has been approved, the 
permittee must submit to the Agency a test method for approval. The permrttee 
shall calibrate and. perform maintenance procedures on all monHoring and 
analytical instrumentation at intervals to ensure accuracy of measurements. 

( 11) Signatory requirement. All applications, reports or information submitted to the 
A11ency shall b<> signed and certified. 

(a) Application. All permit applications shall be signed as follows: 

(1) For a corporatlon: by a principal executive officer of at least the level of 
vice president or a person or position having overall responsibilrty for 
environmental matters for the corporation; 

(2) For a partnership or sole proprietorship: by a general partner or the 
proprietor, respedively; or 

(3) For a municipality, State, Federal, or other public agency: by either a 
principal execulivfl officer or ranking elected official. 

(b) Reports. All reports required by perm»s. or other infonmation requested by the 
Agency shall be signed by a person described in paragraph (a) or by a duly 
authoriZed representative of that person. A person is a duly authorized 
representative only If: 

(1) The authorization is made in writing by a person described in paragraph (a): 
and 

(2) The authorization specllles eHher an individual or a position responsible for 
the overall operation of the fadliti from wRich the discharge originates, such 
as a plant manager, superintendent or person of equivalent responsibilily; 
and 

(3) The written authorization is submitted to the Agency. 
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(C) Ch~nges of Authorization. If an authorization under (b) Is no longer accurata 
becaus-;, a cJifferenl Individual or position has responsibility lor the overall 
operation or the facility, a new authorization satisf)<ing !he requirements of (b) 
must t>e submitted to the ,<>_gency prior to or together with any reports, information. 
or applications to be signed by an authorized rf:presen\ative. 

Reporting requirements. 

(a) Planned changes. The permittee shall give llDtice to the Agency as $DOn as 
possible of any planned physical alleralions or additions to tt1e permilled facility. 

(b) Anticipated noncompliance. The pennitlee shall give advance notice to !he 
Agency of any planned changes in the permitled lacility or activity which may 
resu" In noncompliance with permit requirements. 

(c) Compliance schedules. Reports of compliance or 11oncompliance w~h. or any 
progress reports on, Interim and final requirements contained in any compliance 
schedule of this permit sha!l be submitted no later than 14 days following each 
schedule date. 

(d) Monitoring reports. Monitoring resulls shall be reported at the intervals 
specified elsewhere in this permit. 

( 1) Monitoring resu~s must ba reported on a Discharge MonHoring Report 
(DMR). 

(2) If the permittee monHcrs any pollutant more frequently than required by the 
permit, using test procedures approved under 40 CFR 136 or as specified 
in the perm~. the nesuHs of this mon~oring shall be included in the calculation 
and reporting of the data submitted in the DMR. 

(3) Calculations for all limitations which require averaging of me<Jsurements 
shall utilize an arithmetic mean unless otherwise specined by the Agency in 
the permit. 

(e) Twenty-four .hour reporting, The permittee shall report any noncompliance 
wh1ch may endanger heaHh or the environment. Any information shall be 
provided orally within 24 hours from the time the permittee becomes aware of the 
circumstances. A written submission shall also be provided within 5 days of the 
time the permitlee becomes aware or the circumstances. The writ! en submission 
shall contain ·a description of the noncompliance and ~s cause; the period of 
noncomplian0. including exact dates and time; and ~the noncompliance has not 
been correctetJ. the anticipated time n Is expected to continue; and steps taken 
or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance. 
The following Shall be included as information which must be reported within 24 
hours: 

(I) Any unanticipated bypass which exceeds any effluent limitation 1n the 
permit; 

(2) Violation of a maximum daily discharge lim~alion for any of the pot;utants 
listed by the Agency in the permit to be reported w~hin 24 hours. 

The Agency may waive the writlen report on a case-by-case basis if the oral 
report has been received within 24 hours. 

(f) Other noncompliance. The permittee shall report all Instances of 
non?o~pli<lnce not reported under paragraphs {12)(c), (d), or (e)~ at the time 
monrtonng reports ere submitted. The reports· shall contain the information list>!ld 
in paragraph (12)(e). 

(g) Other Information. V\<here the permittee becomes aware that K failed to subm~ 
any relevant facts in a permit application, or submilted Incorrect information in a 
permit applie<Jtion, or in any report to the Agency, tt shall promptly subm~ such 
facts or information. 

(13) Tr.,nsfer ot permits. A permit may be automatically transferred to a new permittee 
1f: 

(a) The current permittee nol!fles the Agency at least 30 days in adv~nce of th" 
proposed transfer daie: 

(b) Tha notice Includes a wrttten agreement between the existing amt new permittees 
c;on.taining a specific date for transfer of permli responsib!lity, coverage and 
hab1hty between the current and new permittees: and 

(c) The AgenG)' does not notify !he existing permittee and the proposed new 
permrttce of its intent to mudify or revoke end reissue the permit. If this notice Is 
not received, the transfer is effective on the date specified in the agreement. 

(14) All manufacturing, cornrnercial, mining, and sllvicuHural dischargers must notify the 
Agency as soon as they know or have reason to believe: 

(a) That any aciivity has occurred Qf will occur which would resuH in the discharge of 
any toxic pollutantldentifiod under Section 307 of the Clean Water Act whic:h is 
nollim~ed in the permit, if !hat discharge will exceed the highest of the following 
notification levels: 

(1) One hundred micrograms per liter (100 ug/1); 

(2) Two hundred micrograms per !Ker (200 ugn) for acrolein and acrylonitrile; 
fiVe hundred mlcrO>Jrams per !Her (500 ugn) for 2,4-dln~phenol and for 2· 
methyl-4,6 dinitrophenol; and one milligram per mer (1 mg/1) for antimony. 

(3) Five (5) times the maximum concentration valuo reported for that pollutant 
1n the NPDES permrt application: or 

,~, 

(b) That they have begun or e~p~ct to begin to use or maou!adure a~ an intcrrnerit." .• t~ 
or nnal product or byprodu:::t any toxic pollutant which wa~ not repor ~~d ~~ l'lw 
t.JPOES permit 3pplic?.!icn. 

(15) All Publicly Owned Treatment Works (POTV'Jo) must ,xovide. ild·oqu<J\e no:,ce "'\1'··' 
Agency of the following: 

(a) Any n''w intruduction of polluliJn;s in\o that POTW frvm an 1ndirect d!Sct·.;·.,.,.. 
which wou!d be subject to Sections 301 or 306 of ·!he Cfe11n Water J\t.11f 1t vt.·H' 

directly discharging \ho"'" pollutants; and 

(t>) Any subsl.antial change ln the volume r,r character of pollulan'.s b<>ing ;,-,trGctuce•i 
into that POTV.J bye sourcG .otroctucing pollutants into t~re POTW t1\ 1tlr: t1rne n: 
issuance or the penni!. 

(c) For purposes of this paragraph, adequate notice shall include inforrn<.J\;on c·r. ~iJ 
tho quality snd q:Jantity of effiu,,r.i introduced into the POTW, <:md (ii) '"., 
:>nticipated impact. ui the change on the quantity or quality of effii'P.~i !co 'J" 
discharged frc;.,n tn<o '?OTW. 

(16) !fthe permft is issued to a publicly owned or publicly regulated treatment work, the 
permittee shall r~quire any industrial 1Js~r of ~·tJch tre;::.tment wo>~.s to comply ,,,, 
federal requirements concerning: 

(a) U$er charges pur;;wmt to Section 204(ll) ot L'le Clean Water Act. aN) :-p,>i"· :·\L 
regulat:ons appearing in 40 CFR 35; 

~b) Toxic poHuta11t etnuent standards and pretreatment s1andards pursuant '.o Sc.r:ticn 
307 of tl;e Clean Water Act; and 

(c) Inspection, mon~Dfing and entry pursuant to Ser:tion 308 of the Clean Vvo:c: f..•;, 

(17) If an appi!<::<Jtle :tandand or limhation is promulgated under Section :.301(b){;!.>(C 1 (!,•d 
(D), 304(1))(2), or 307(a)(2) and that effluent standard or tirnRaticn i~ mer" strin::Jc~t 
than any effluent lim~ation in the permit, or controls a pollutant not !i!O'iled in the 
permft, the permit st1all be promptly modified or revoked, and reissued to <c<Jnfo1m lo 
that effluent standard cr limitation. 

(18) Any authorization to construct issued to the permittee pursuant to 35 Itt. Adm. Ccd,•· 
309.154 is hereby Incorporated by reference as a condition of t'>is peiTll~. 

(I 9) The permittee shall not m"Ke any false statement. representation or rertifu:ation in any 
application, record, mport, plan or other document submilled to the Ag:?ncy or tha 
US EPA, or required to be mnlnlained under this permit. 

(20) The Clean Water Act provides that any person who violates a permrt condi11on 
Implementing Sections 301,302,306, 307,308,316, or 405 oll.tle Clean Water Act 
Is subjsct to a civil penalty not to exceed $10,000 per day nl such violation. f>..ny 
parson who willfully or negligently violates penn~ condrtion5 !rnplementing SeC:::ons 
30 I, 302, 306, 307, or :JOB cf the Clean Water Act is s<Jbject l:l a fine or not lcs.s th::m 
$2,500 nor more than $25,000 per day of violation, or by imprisonment(,:,,· not more 
than one year, or both. 

(21) The Clean Water Act provides that any person who fals1lies. tampers: w1th, or 
knowingly renders inaccurate any monitoring device or methoct required to be 
maintained under permtt shall, upon conviction, be punished by a fine of not more than 
$10,000 per violation, or by imprisonment for not more than 6 monU1s per violation. or 
by both. 

(22) The Clean Water Act provides that any person who knowingly makes any false 
statement representation, or certification in any record or other document submitted 
or required to be maintained under this pcnnrt shall, including monitoring reports or 
re~orts of compliance rx non-compliance shall, upon conviction, be punished by a fine 
of not mora than $10,000 per violation, or by Imprisonment for not more than 6 months 
per violation, or by both. 

(23) Collected screening, sl'-!rries, sludges, and other solids shall be disposed of in such 
a m'<nner as to proven! entry of those wastes (or runoff from the wastes) into waters 
of the State. Tho proper authorization for such disposal shall be obtained from the 
Agency end is incorporated as part hereof by reference. 

(24) In casa of conOict .between these standard condftions end any other cond1tion(s) 
included in this permit, the other condrtion(s) shall gavem. 

(25) The permltlee shall comply whh, In addition to the requirements of the perm~. aU 
applicable provisions of 35 Ill. Adm. Code, Subtitle C. SubtitleD, Subtitle E, and all 
applicablo orders of t.'le Board. 

(26) The provisions of ~his permit are severable, and If any provision of this permit, or I he 
applicslion of any provision of this permit is held invalid, the remaining provisions of 
this permft shall continue in full force and effect. 

(Rev. 3-13-98) 
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Anactuncn .. •• 

Standard Conditions 

Definitions 

Ac I rneam the lllino.is EnVIronmental Protect ron Act. 415 ILCS 5 as Amended. 

Agency moans the Illinois Envlfonmental Protection Agency. 

Board means ltle Illinois Pollution Control Ooard. 

Clean Water Act (formerly referred to as tho Federal Water PollutJon Control Act) means 
Pub. L 92-500, as amended. 33 U.S.C. t251 et seq. 

NPDES (National Pollutant D.scharge Elimination System) means the natJOnal program for 
issuing, modifying, revoking and reissuing, terminating, mooitoring and enforcing permits, and 
imposing and enforcing pretreatment reqUirements, under Sec1ions 307. 402, 318 and 405 
of lhe Clean Water Ac1. 

US EPA means the Ur11ted States Environmental Protec1ian Agency. 

Dally Dlsch:>rge means the dischanJe of a pollutant measured during a cnlendar day or any 
24-hour penod that reasonably represents the calendar day for purposes of sampling. For 
pollutants with limitations expressed in units of mass, the "daily discharge" Is calculated as 
the total mass of the pollutant discharged over the day. For pollutants with limitations 
expressed In other units of measurements, the "dally discharge• is calculated as the average 
measurement or the pollutant over the day. 

Moxlriwm Dolly Discharge Llmlt:atJon (daily maximum) means the highest allowable daily 
discharge. 

Average Monthly Discharge Limitation (30 day average) means the highest allowable 
average of dally discharges over a calendar month, calculated as the sum of all daily 
discharges measured during a calendar month divided by the number of daily discharges 
measured during that month. 

Average Weekly Dl~chargo Limitation (7 day average) means lhe highest allowable 
average of dally discharges over a calendar week, calculated as the sum of all daily 
discharges measured during a calendar week divided by the number of dally discharges 
measured during that week. 

Best Managomont P~~Uces (BMPs) means sd•edutes of activijies, prohibitions of practices, 
marntenance procedure$. and other management prac1ices to prevent or reduce the pollution 
of waters of the State. !=JMPs also include trenlr!\P.'1l requirements, operating procedures, and 
practices to control plant site runoff, spillage or te..,ks, sludge or waste disposal. or drainage 
lrom raw material storage. 

Aliquot means a sample of specified volume used to make up a total composite sample. 

Grab Sample means an individual sample of ot least 100 milliliters collected ot a randomly· 
selected time over a period not exceeding 15 minutes. 

24 Hour Composite Sample means a combination or at least 8 sample aliquots of at least 
1 DO milliliters, collected at periodic intervals during the operating hours of a facility over a 24-
hour perlod. 

B Hour Composlta Sample mewns a combination of at least 3 sample atiquots of at Ieos! 100 
11illiliters, collected at periodic intervals during the operating hours or a facility over an 8-hour 
oenod. 

=tow Proportional Compos Ito Sample means a combination of sample nliquots of at least 
1 DO milliliters collected al periodic intervals such that either the time interval between each 
;liquet or the volume of each aliquot is proportional to either the stronm flow at the time of 
;amp ling or the total stream now since the collection of the previous aliquot · 

(1) Duty to comply. The permittee must comply wijh all conditions of this permit. Any 
permrt noncompliance constitutes a violation of the Ac1 and i• grounds for enforcement 
ac1ion, permit termination, revocation and reissuance, modification, or for denial of a 
permit renewal application. The permittee shall comply with offluent standards or 
prohibitions established under Section 307(u) of the Clean Water Ad for toxic 
pollutants within the time provided in the regulations that establish these standards or 
prohibitions, even if the permit has not yet ·been modified to incorporate the 
requirement. 

[2) Duty to roapply. If the perrnrttee wishes to continue an activity regulated by this pem1it 
after the expiration date of this permit. the permittee must apply for and obtain a new 
permil. If the permittee submits a proper application as required by the Agency no later 
lhan 180 days prior to the expiration date, this permit shall continue in full force and 
effect until the final Agency decision on the application has been made. 

(3) Need to halt or reduce activity not a defense. It shall not be a defense for a 
permittee rn an enfort:l!ment action that it would have been necessary to han or reduce 
the permitted activrty in order tc maintain compliance with the conditions of this permit. 

(4) Duty to mltlgaiB. The pennitlee shall take all reasonable steps to minimize or prevent 
any drscharge in violation of this permit which has a reasonable likelihood of adversely 
affecting human health or the environment. 

-;5) Proper operation and malnwnance. The permittee shall at all times property operate 
and maint::Jin all facilities and systems of treatment and control (and related 
appurtenances) which are installed or used by the permlnee to achieve compliance 
wrth conditions of this permit. Proper operation and maintenance indudes effective 
performance, adequate funding, adequato operator staffing and training, and adequate 
laboratory and process controls, including appropriate quality assurance procedures. 
This provision requires the operation of back-up, or auxiliary facilities, or similar 
systems only when necessary to achieve compliance wHh the conditions of the permH. 

ro~-~-~-~;;; t;; "ih'~ A~-~-n~;-~~·;;~~;.t to 'iO CFR 122.62. The filing of a request by lh 
permittee for a perm~ modific::Jtion, revocation and reissu'ance, or (ennin::Jtron. or 
nolificalion of planned changes or anticipated noncompliance, does not slay ar 
permit condition. 

(7) Property rtghts. This pennrt •Joes no! convey any property nghts of any sort. or ar 
exctusiv" privrlege. 

(B) Outy to provide tnfonnatlon. The permit1ee shall furnish to the Agency within 
reasonable lime, any information which the Agency may request to delennme wheth 
cause t~xists for modifying, revo~ing and reissuing, or termrnating this pem1it. or 
determine compliance wijh the pennrt. The pennrttee shalf also furni:;h to Woe Agenc 
upon request, copies of records required to be kept by this permit. 

(9) lnspecUon and o>ntry. n,e ponnittee shall ollow an authorized representative oft~ 
Agency, upon the presenlilt•on of credentials and other documents as may be requirE 
by law. to: 

(a) Enter upon the permitree·s premises where a regulated facility or 3c1Jv•ly 
located or conduclod, or whare records mu;l be kept under the condrirons or Ill' 
permit: 

(b) Have access to and copy, at reasonable limes, any .-ecords that must be ke, 
under t11e conditions of this penni!: 

(c) Inspect at reasonab!e times any facilities. equipment (including monitoring en 
control equipm•;rll), practices, or operations regul••ted or required under th• 
permit: and 

(d) Sample or monrlor at reasonable times, for the purpose of assuring perm 
cornpllanc.e. or as otherwise authorized by the Act. any substances or paramete; 
at any location. 

{10) Monitoring and records. 

(a) Samples and measurements taken for the purpose of monllofing shall b< 
representarrve of the monitored activ•ty. 

(b) The permittee shall retain records of all monitoring information, includmg al 
calibration and maintenance records, and all original strip chart recordings fo, 
continuous monlloring Instrumentation, copies of all reports required by thi' 
permn, and records of all data used to complete the application tor !hi~ penni!, fo, 
a penod of at least 3 years from the date or this peimit, measuremeht, report or 
application. This period may be extended by request of the Agency at any lime 

(c) Records of monrtoring information shcoll Include: 

(1) The date, exac.1 place, and time of sampling or measurements: 

(2) The individuaf(s) who performed the sampling or measurements; 

(3) The date(s) analyses were performed: 

(4) The individual(s) who performed the analyses: 

(5) The analytical techniques or methods used; and 

(6) The resu"s of such analyses. 

(d) Monitoring must be conducted according to test procedures approved under 40· 
CFR Part 136, unless other test procedures hava been specified in this permit. 
V\lhere no lest procedure under 40 CFR Part 136 has been approved, the 
permitlee must submit to the Agency a test method tor approvaL The permntee 
shall calibrate and perform maintenance procedures on all monitoring and 
analytical instrumentation at intervals to ensure accuracy of measurements. 

(11) Signatory roqulromont. All applications, reports or information submitted to the 
Agency shall ba signed and certified. 

(a) Application. All permit applicatioos shall be signed as follows· 

( 1) For a corporation: by a principal executive officer of at least the level of' 
vice president or a person or poshlon having overah responsibility tor 
environmental m2tters for the corporation; 

(2) For a partnership or sole proprietorship: by a general partner or the 
proprietor. respectively; or 

(3) For a municipality, State, Federal, or other public agency: by either a 
principal executive officer or ranking elec1ed official. 

(b) Reports. All reports required by permHs. or other information requested by the 
Agency shall be signed by a person described in paragraph (a) or by a duly 
authorized representative of that person. A person is a duly authorized 
representative only If: 

( 1) The authorization is made in wrijing by a person described in paragraph (a); 
and 

(2) The authorization specifies eHhor an individual or a position responsible for 
the overall operation of the taclmy, from wt:lich the discharge originates. such 
as a plant manager, superintendent or person of equivalent responsibility; 
and 

(3) The wntten authorization is submitted to the Agency. 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 257 and 261 

[EPA–HQ–RCRA–2009–0640; FRL–9919–44– 
OSWER] 

RIN–2050–AE81 

Hazardous and Solid Waste 
Management System; Disposal of Coal 
Combustion Residuals From Electric 
Utilities 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA or the Agency) is 
publishing a final rule to regulate the 
disposal of coal combustion residuals 
(CCR) as solid waste under subtitle D of 
the Resource Conservation and 
Recovery Act (RCRA). The available 
information demonstrates that the risks 
posed to human health and the 
environment by certain CCR 
management units warrant regulatory 
controls. EPA is finalizing national 
minimum criteria for existing and new 
CCR landfills and existing and new CCR 
surface impoundments and all lateral 
expansions consisting of location 
restrictions, design and operating 
criteria, groundwater monitoring and 
corrective action, closure requirements 
and post closure care, and 
recordkeeping, notification, and internet 
posting requirements. The rule requires 
any existing unlined CCR surface 
impoundment that is contaminating 
groundwater above a regulated 
constituent’s groundwater protection 
standard to stop receiving CCR and 
either retrofit or close, except in limited 
circumstances. It also requires the 
closure of any CCR landfill or CCR 
surface impoundment that cannot meet 
the applicable performance criteria for 
location restrictions or structural 
integrity. Finally, those CCR surface 
impoundments that do not receive CCR 
after the effective date of the rule, but 
still contain water and CCR will be 
subject to all applicable regulatory 
requirements, unless the owner or 
operator of the facility dewaters and 
installs a final cover system on these 
inactive units no later than three years 
from publication of the rule. EPA is 
deferring its final decision on the Bevill 
Regulatory Determination because of 
regulatory and technical uncertainties 
that cannot be resolved at this time. 
DATES: This final rule is effective on 
October 14, 2015. 
ADDRESSES: EPA has established three 
dockets for this regulatory action under 

Docket ID No. EPA–HQ–RCRA–2009– 
0640, Docket ID No. EPA–HQ–RCRA– 
2011–0392, and Docket ID No. EPA– 
HQ–RCRA–2012–0028. All documents 
in these dockets are available at http:// 
www.regulations.gov. Although listed in 
the index, some information is not 
publicly available, e.g., Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically in http://
www.regulations.gov or in hard copy at 
the OSWER Docket, EPA/DC, WJC West 
Building, Room 3334, 1301 Constitution 
Ave. NW., Washington, DC 20460. The 
Public Reading Room is open from 8:30 
a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
telephone number for the Public 
Reading Room is (202) 566–1744, and 
the telephone number for the OSWER 
Docket is 202–566–0276. 
FOR FURTHER INFORMATION CONTACT: For 
questions on technical issues: 
Alexander Livnat, Office of Resource 
Conservation and Recovery, 
Environmental Protection Agency, 
5304P; telephone number: (703) 308– 
7251; fax number: (703) 605–0595; 
email address: livnat.alexander@
epa.gov, or Steve Souders, Office of 
Resource Conservation and Recovery, 
Environmental Protection Agency, 
5304P; telephone number: (703) 308– 
8431; fax number: (703) 605–0595; 
email address: souders.steve@epa.gov. 
For questions on the regulatory impact 
analysis: Richard Benware, Office of 
Resource Conservation and Recovery, 
Environmental Protection Agency, 
5305P; telephone number: (703) 308– 
0436; fax number: (703) 308–7904; 
email address: benware.richard@
epa.gov. For questions on the risk 
assessment: Jason Mills, Office of 
Resource Conservation and Recovery, 
Environmental Protection Agency, 
5305P; telephone number: (703) 305– 
9091; fax number: (703) 308–7904; 
email address: mills.jason@epa.gov. 

For more information on this 
rulemaking please visit http://
www.epa.gov/epawaste/nonhaz/
industrial/special/fossil/index.htm. 
SUPPLEMENTARY INFORMATION: 

A. Does this action apply to me? 

This rule applies to all coal 
combustion residuals (CCR) generated 
by electric utilities and independent 
power producers that fall within the 
North American Industry Classification 

System (NAICS) code 221112 and may 
affect the following entities: Electric 
utility facilities and independent power 
producers that fall under the NAICS 
code 221112. The industry sector(s) 
identified above may not be exhaustive; 
other types of entities not listed could 
also be affected. The Agency’s aim is to 
provide a guide for readers regarding 
those entities that potentially could be 
affected by this action. To determine 
whether your facility, company, 
business, organization, etc., is affected 
by this action, you should refer to the 
applicability criteria discussed in Unit 
VI.A. of this document If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed in the preceding FOR 
FURTHER INFORMATION CONTACT section. 

B. What actions are not addressed in 
this rule? 

This rule does not address the 
placement of CCR in coal mines. The 
U.S. Department of Interior (DOI) and, 
as necessary, EPA will address the 
management of CCR in minefills in 
separate regulatory action(s), consistent 
with the approach recommended by the 
National Academy of Sciences, 
recognizing the expertise of DOI’s Office 
of Surface Mining Reclamation and 
Enforcement in this area. See Unit VI of 
this document for further details. This 
rule does not regulate practices that 
meet the definition of a beneficial use of 
CCR. Beneficial uses that occur after the 
effective date of the rule need to 
determine if they comply with the 
criteria contained in the definition of 
‘‘beneficial use of CCRs.’’ This rule does 
not affect past beneficial uses (i.e., uses 
completed before the effective date of 
the rule.) See Unit VI of this document 
for further details on proposed 
clarifications of beneficial use. 
Furthermore, CCR from non-utility 
boilers burning coal are also not 
addressed in this final rule. EPA will 
decide on an appropriate action for 
these wastes through a separate 
rulemaking effort. See Unit IV of this 
document for further details. Finally, 
this rule does not apply to municipal 
solid waste landfills (MSWLFs) that 
receive CCR for disposal or use as daily 
cover. 

C. The Contents of This Preamble Are 
Listed in the Following Outline 

I. Executive Summary 
II. Statutory Authority 
III. Background 
IV. Bevill Regulatory Determination Relating 

to CCR From Electric Utilities and 
Independent Power Producers 

V. Development of the Final Rule—RCRA 
Subtitle D Regulatory Approach 
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substantial risks associated with 
currently operating CCR surface 
impoundments, i.e., the potential for 
leachate and other releases to 
contaminate groundwater and the 
potential for catastrophic releases from 
structural failures, were not measurably 
different than the risks associated with 
‘‘inactive’’ CCR surface impoundments 
that continued to impound liquid, even 
though the facility had ceased to place 
additional wastes in the unit. EPA noted 
as well that the risks are primarily 
driven by the older existing units, 
which are generally unlined. 

In the section of the preamble 
discussing the subtitle D option, EPA 
did not expressly highlight the 
application of the rule to inactive CCR 
surface impoundments, but generally 
explained that EPA’s approach to 
developing the proposed subtitle D 
requirements for surface impoundments 
(which are not addressed by the part 
258 regulations that served as the model 
for the proposed landfill requirements) 
was to seek to be consistent with the 
technical requirements developed under 
the subtitle C option. (See 75 FR 35193.) 
(‘‘In addition, EPA considered that 
many of the technical requirements that 
EPA developed to specifically address 
the risks from the disposal of CCR as 
part of the subtitle C alternative would 
be equally justified under a RCRA 
subtitle D regime . . . The factual 
record—i.e., the risk analysis and the 
damage cases—supporting such 
requirements is the same, irrespective of 
the statutory authority under which the 
Agency is operating . . . Thus several of 
the provisions EPA is proposing under 
RCRA subtitle D either correspond to 
the provisions EPA is proposing to 
establish for RCRA subtitle C 
requirement. These provisions include 
the following regulatory provisions 
specific to CCR that EPA is proposing to 
establish: Scope and applicability (i.e., 
who will be subject to the rule criteria/ 
requirements) . . .’’) (emphasis added). 

EPA received numerous comments on 
this aspect of the proposal. On the 
whole, the comments were focused on 
EPA’s legal authority under subtitle C to 
regulate inactive and closed units, as 
well as inactive and closed facilities. 
One group of commenters, however, 
specifically criticized the proposed 
subtitle D regulation on the grounds that 
it failed to address the risks from 
inactive CCR surface impoundments. 
The majority of commenters, however, 
argued that RCRA does not authorize 
EPA to regulate inactive or closed 
surface impoundments. These 
commenters focused on two primary 
arguments: first, that RCRA’s definition 
of ‘‘disposal’’ cannot be interpreted to 

include ‘‘passive migration’’ based on 
the plain language of the statute, and 
second, that such an interpretation 
conflicted with court decisions in 
several circuits, holding that under 
CERCLA ‘‘disposal’’ does not include 
passive leaking or the migration of 
contaminants. 

In support of their first argument, 
commenters argued that the plain 
language of RCRA demonstrates that the 
requirements are ‘‘prospective in 
nature’’ and thus cannot be interpreted 
to apply to past activities, i.e., the past 
disposals in inactive CCR units. They 
also argued that the absence of the word 
‘‘leaching’’ from the definition of 
‘‘disposal’’ clearly indicates that 
Congress did not intend to cover passive 
leaking or migration from CCR units. 
The commenters also selectively quoted 
portions of past EPA statements, 
claiming that these demonstrated that 
EPA had conclusively interpreted RCRA 
to preclude jurisdiction over inactive 
units and facilities. In particular, they 
pointed to EPA’s decision in 1980 not 
to require permits for closed or inactive 
facilities. 

Commenters cited several cases to 
support their second claim. These 
include Carson Harbor Vill. v. Unocal 
Corp., 270 F.3d 863 (9th Cir. 2001); 
United States v. 150 Acres of Land, 204 
F.3d 698, 706 (2000); ABB Industrial 
Systems v. Prime Technology, 120 F.3d 
351, 358 (2d Cir. 1997); United States v. 
CMDG Realty Co., 96 F.3d 706, 711 (3rd 
Cir. 1996); Joslyn Mfg. Co. v. Koppers 
Co., 40 F.3d 750, 762 (5th Cir. 1994); 
Delaney v. Town of Carmel, 55 F. Supp. 
2d 237, 256 (S.D.N.Y. 1999); see also 
Interfaith Cmty. Org. v. Honey-Well Intl 
Inc., 263 F. Supp. 2d 796, 846 n.10 
(D.N.J. 2003). The commenters 
acknowledged that these cases were all 
decided under CERCLA, but claim that 
the cases are all equally dispositive with 
respect to RCRA’s definition of disposal 
because CERCLA specifically 
incorporates by reference RCRA‘s 
statutory definition of disposal. 

As an initial matter, it is important to 
correct certain misunderstandings 
contained throughout a number of the 
comments. First, EPA did propose to 
include inactive units under the subtitle 
D alternative. EPA clearly signaled its 
intent to cover the same universe of 
units and facilities covered under the 
subtitle C proposal. EPA did not include 
a corresponding discussion in its 
explanation of the subtitle D alternative 
because application of the criteria to 
inactive units did not represent such a 
significant departure from EPA’s past 
practice or interpretation. As discussed 
in more detail below, the original 
subtitle D regulations applied to all 

existing disposal units. See 40 CFR 
257.1(a)(1)–(2), (c) and 43 FR 4942– 
4943, 4944. 

Second, several commenters criticized 
EPA’s purported proposal to cover both 
‘‘closed’’ and ‘‘inactive’’ surface 
impoundments, using the terms 
interchangeably. These same 
commenters also refer to both ‘‘inactive 
facilities’’ and ‘‘inactive units.’’ These 
are all different concepts, and EPA 
clearly distinguished between them. 

EPA proposed to regulate only 
‘‘inactive’’ surface impoundments that 
had not completed closure of the surface 
impoundment before the effective date. 
‘‘Inactive’’ surface impoundments are 
those that contain both CCR and water, 
but no longer receive additional wastes. 
By contrast, a ‘‘closed’’ surface 
impoundment would no longer contain 
water, although it may continue to 
contain CCR (or other wastes), and 
would be capped or otherwise 
maintained. There is little difference 
between the potential risks of an active 
and inactive surface impoundment; both 
can leak into groundwater, and both are 
subject to structural failures that release 
the wastes into the environment, 
including catastrophic failures leading 
to massive releases that threaten both 
human health and the environment. 
This is clearly demonstrated by the 
recent spill in the Dan River in North 
Carolina, which occurred as the result of 
a structural failure at an inactive surface 
impoundment. Similarly, as 
demonstrated by the discovery of 
additional damage cases upon the recent 
installation of groundwater monitoring 
systems at existing CCR surface 
impoundments in Michigan and Illinois, 
many existing CCR surface 
impoundments are currently leaking, 
albeit currently undetected. These are 
the risks the disposal rule specifically 
seeks to address, and there is no logical 
basis for distinguishing between units 
that present the same risks. 

EPA did not propose to require 
‘‘closed’’ surface impoundments to 
‘‘reclose.’’ Nor did EPA intend, as the 
same commenters claim, that ‘‘literally 
hundreds of previously closed . . . 
surface impoundments—many of which 
were properly closed decades ago under 
state solid waste programs, have 
changed owners, and now have 
structures built on top of them—would 
be considered active CCR units.’’ 
Accordingly, the final rule does not 
impose any requirements on any CCR 
surface impoundments that have in fact 
‘‘closed’’ before the rule’s effective 
date—i.e., those that no longer contain 
water and can no longer impound 
liquid. 
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2. Definition of CCR Surface 
Impoundment 

EPA proposed to define a CCR surface 
impoundment to mean a facility or part 
of a facility which is a natural 
topographic depression, man-made 
excavation, or diked area formed 
primarily of earthen materials (although 
it may be lined with man-made 
materials) which is designed to hold an 
accumulation of CCR containing free 
liquids, and which is not an injection 
well. Examples of CCR surface 
impoundments are holding, storage, 
settling, and aeration pits, ponds and 
lagoons. CCR surface impoundments are 
used to receive CCR that have been 
sluiced (flushed or mixed with water to 
facilitate movement), or wastes from wet 
air pollution control devices, often in 
addition to other solid wastes. 

The Agency received many comments 
on the proposed definition of CCR 
surface impoundment. The majority of 
commenters argued that the definition 
was overly broad and would 
inappropriately capture surface 
impoundments that are not designed to 
hold an accumulation of CCR. 
Commenters were concerned that the 
proposed definition could be 
interpreted to include downstream 
secondary and tertiary surface 
impoundments, such as polishing, 
cooling, wastewater and holding ponds 
that receive only de minimis amounts of 
CCR. Commenters reasoned that these 
types of units in no practical or 
technical sense could be described as 
units ‘‘used to receive CCR that has been 
sluiced.’’ 

Other commenters raised concern that 
the definition did not differentiate 
between temporary and permanent 
surface impoundments. Commenters 
stated that many facilities rely on short- 
term processing and storage before 
moving CCR off-site for beneficial use or 
permanent disposal and that these units 
should not be required to comply with 
all of the technical criteria required for 
more permanent disposal 
impoundments. 

Upon further evaluation of the 
comments, the Agency has amended the 
definition of CCR surface impoundment 
to clarify the types of units that are 
covered by the rule. After reviewing the 
comments, EPA reviewed the risk 
assessment and the damage cases to 
determine the characteristics of the 
surface impoundments that are the 
source of the risks the rule seeks to 
address. Specifically, these are units 
that contain a large amount of CCR 
managed with water, under a hydraulic 
head that promotes the rapid leaching of 
contaminants. These risks do not differ 

materially according to the management 
activity (i.e., whether it was 
‘‘treatment,’’ ‘‘storage’’ or ‘‘disposal’’) 
that occurred in the unit, or whether the 
facility someday intended to divert the 
CCR to beneficial use. However, EPA 
agrees with commenters that units 
containing only truly ‘‘de minimis’’ 
levels of CCR are unlikely to present the 
significant risks this rule is intended to 
address. 

EPA has therefore revised the 
definition to provide that a CCR surface 
impoundment as defined in this rule 
must meet three criteria: (1) The unit is 
a natural topographic depression, man- 
made excavation or diked area; (2) the 
unit is designed to hold an 
accumulation of CCR and liquid; and (3) 
the unit treats, stores or disposes of 
CCR. These criteria correspond to the 
units that are the source of the 
significant risks covered by this rule, 
and are consistent with the proposed 
rule. EPA agrees with commenters that 
relying solely on the criterion from the 
proposed rule that the unit be designed 
to accumulate CCR could inadvertently 
capture units that present significantly 
lower risks, such as process water or 
cooling water ponds, because, although 
they will accumulate any trace amounts 
of CCR that are present, they will not 
contain the significant quantities that 
give rise to the risks modeled in EPA’s 
assessment. By contrast, units that are 
designed to hold an accumulation of 
CCR and in which treatment, storage, or 
disposal occurs will contain substantial 
amounts of CCR and consequently are a 
potentially significant source of 
contaminants. However, EPA disagrees 
that impoundments used for ‘‘short-term 
processing and storage’’ should not be 
required to comply with all of the 
technical criteria applicable to CCR 
surface impoundments. By ‘‘short- 
term,’’ the commenters mean that some 
portion of the CCR is removed from the 
unit; however, in EPA’s experience 
these units are never completely 
dredged free of CCR. But however much 
is present at any given time, over the 
lifetime of these ‘‘temporary’’ units, 
large quantities of CCR impounded with 
water under a hydraulic head will be 
managed for extended periods of time. 
This gives rise to the conditions that 
both promote the leaching of 
contaminants from the CCR and are 
responsible for the static and dynamic 
loadings that create the potential for 
structural instability. These units 
therefore pose the same risks of releases 
due to structural instability and of 
leachate contaminating ground or 
surface water as the units in which CCR 
are ‘‘permanently’’ disposed. 

The final definition makes extremely 
clear the impoundments that are 
covered by the rule, so an owner or 
operator will be able to easily discern 
whether a particular unit is a CCR 
surface impoundment. CCR surface 
impoundments do not include units 
generally referred to as cooling water 
ponds, process water ponds, wastewater 
treatment ponds, storm water holding 
ponds, or aeration ponds. These units 
are not designed to hold an 
accumulation of CCR, and in fact, do not 
generally contain significant amounts of 
CCR. Treatment, storage, or disposal of 
accumulated CCR also does not occur in 
these units. Conversely, a constructed 
primary settling pond that receives 
sluiced CCR directly from the electric 
utility would meet the definition of a 
CCR surface impoundment because it 
meets all three criteria of the definition: 
It is a man-made excavation and it is 
designed to hold an accumulation of 
CCR (i.e., directly sluiced CCR). It also 
engages in the treatment of CCR through 
its settling operation. The CCR may be 
subsequently dredged for disposal or 
beneficial use elsewhere, or it may be 
permanently disposed within the unit. 
Similarly, secondary or tertiary 
impoundments that receive wet CCR or 
liquid with significant amounts of CCR 
from a preceding impoundment (i.e., 
from a primary impoundment in the 
case of a secondary impoundment, or 
from a secondary impoundment in the 
case of a tertiary impoundment), even if 
they are ultimately dredged for land 
disposal elsewhere are also considered 
CCR surface impoundments and are 
covered by the rule. To illustrate 
further, consider a diked area in which 
wet CCR is accumulated for future 
transport to a CCR landfill or beneficial 
use. The unit is accumulating CCR, 
while allowing for the evaporation or 
removal of liquid (no free liquids) to 
facilitate transport to a CCR landfill or 
for beneficial use. In this instance, the 
unit again meets all three definition 
criteria, it is a diked area (i.e., there is 
an embankment), it is accumulating 
CCR for ultimate disposal or beneficial 
use; and it is removing any free liquids, 
(i.e., treatment). As such, this unit 
would meet the definition of CCR 
surface impoundment. In all of these 
examples significant quantities of CCR 
are impounded with water under a 
hydraulic head that will be managed for 
extended periods of time. This gives rise 
to the conditions that both promote the 
leaching of contaminants from the CCR 
and are responsible for the static and 
dynamic loadings that create the 
potential for structural instability. These 
units therefore all pose the same risks of 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

IN THE MATTER OF:   ) 

      ) R 2020-019 

STANDARDS FOR THE DISPOSAL ) 

OF COAL COMBUSTION RESIDUALS ) (Rulemaking - Water) 

IN SURFACE IMPOUNDMENTS:  ) 

PROPOSED NEW 35 ILL. ADM.  ) 

CODE 845     ) 

 

STATEMENT OF REASONS 

 

NOW COMES the Illinois Environmental Protection Agency (“Illinois EPA”), by and 

through its counsel, and hereby submits this Statement of Reasons to the Illinois Pollution Control 

Board (“Board”) pursuant to Sections 13, 22, 27 and 28 of the Environmental Protection Act 

(“Act”) (415 ILCS 5/13, 22, 27 and 28) and 35 Ill. Adm. Code 102.202 in support of the attached 

proposed regulations. 

I.  INTRODUCTION 

 The Illinois EPA has developed a rule of general applicability for coal combustion residual 

(“CCR”) surface impoundments at power generating facilities. The proposal contains 

comprehensive rules for the design, construction, operation, corrective action, closure and post-

closure care of surface impoundments containing CCR. CCR is commonly referred to as coal ash, 

and CCR surface impoundments are commonly referred to as coal ash ponds or coal ash pits. This 

proposed rule includes groundwater protection standards applicable to each CCR surface 

impoundment at the waste boundary and requires each owner or operator to monitor groundwater. 

Illinois EPA’s proposed rule will include a permitting program as well as all federal standards for 

CCR surface impoundments promulgated by the United States Environmental Protection Agency 

(“USEPA”) under the Solid Waste Disposal Act of 1970, as amended by the Resource 

Conservation and Recovery Act of 1976 (RCRA), 42 U.S.C. 6901. In addition, the proposed rules 
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particles settle out of the waste water. In addition to the primary cell, an impound system may have 

one or two secondary cells, often referred to as polishing ponds for the settlement of very fine 

suspended solids. In some instances, the CCR surface impoundments have a constructed liner 

which allows the owner or operator to utilize heavy equipment to remove ash from the surface 

impoundment and dispose it off-site. 

Historically, CCR may have been discharged to low lying areas or borrow pits at some 

locations. A borrow pit is an excavation where earth materials have been removed for site 

development. Borrow pits are usually incised, and the CCR and liquid is not contained by a dam, 

but contained in a depression or hole in the ground where earth materials have been removed. To 

increase storage capacity, owners or operators would sometimes build a CCR surface 

impoundment by constructing a diked enclosure. These structures are considered dams and are 

required to comply with Illinois’ dam safety regulations. See 17 Ill. Adm. Code 3702.20.  The size 

of the diked enclosure units ranges from less than an acre to over 300 acres. 

The Illinois EPA has identified 73 CCR surface impoundments at power generating 

facilities. See Section VI. Some of surface impoundments are lined with impermeable materials, 

while others are not. Illinois EPA believes there are up to 6 CCR surface impoundments with liners 

that comply with the federal liner standards in 40 CFR 257. 

The chemical make-up of CCR depends on the type of coal used, as well as the combustion 

technology and pollution control technology used at a facility. CCR can contain constituents such 

as antimony, arsenic, barium, beryllium, boron, cadmium, chloride, chromium, cobalt, fluoride, 

lead, lithium, mercury, molybdenum, radium 226 and 228, selenium, sulfate, and thallium. The 

presence of these contaminants threatens groundwater as these contaminants are soluble and 

mobile. When the CCR surface impoundments are not lined with impermeable material, these 
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contaminants may leach into the groundwater, affecting the potential use of the groundwater. 

While some of these contaminants affect the safety of drinking water, others affect taste and odor, 

and other potential uses such as irrigation. 

 Regulatory Development 

 Until the adoption of Section 22.59 of the Act in P.A. 101-171 on July 30, 2019, the Illinois 

EPA had generally permitted the construction and operation of CCR surface impoundments as a 

waste water treatment unit under Title III of the Act Subtitle C of the Board’s administrative rules. 

Many of these impoundments are permitted through a National Pollutant Discharge Elimination 

System (NPDES) permit or state operating permit issued under Section 12(b) of the Act. 

The regulation of CCR surface impoundments became a national focus on December 22, 

2008, after a dike ruptured at the Kingston Fossil Plant in Kingston Tennessee and approximately 

1.1 billion gallons of CCR was released to the Emory River. In response, USEPA began 

developing rules for coal ash ponds and coal ash landfills under RCRA. See 75 Fed. Reg. 35137 

(June 21, 2010). Illinois EPA responded by developing a coal ash impoundment strategy that 

required groundwater monitoring at all power plants in Illinois that use coal as a fuel source. 

Under the ash impoundment strategy, the Illinois EPA identified facilities with CCR 

surface impoundments, requested groundwater monitoring well data, requested potable water 

system surveys, requested hydrogeologic site assessments, required the installation of groundwater 

monitoring and conferred with the Illinois Department of Natural Resources on dam safety. The 

information gathered under Illinois EPA’s ash impoundment strategy showed that 14 facilities had 

violations of the numerical groundwater quality standards on-site. 

In 2009, the Board held that coal ash ponds should not be regulated under the existing on-

site landfill regulations, and instead the ash ponds required their own regulations, either site-
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broad strokes Illinois EPA’s goals. A more detailed explanation of the proposed rules’ purpose 

and effect is set forth in the Section IV: Regulatory Proposal: Language. 

As noted above, Section 22.59(g) of the Act requires the Illinois EPA to propose CCR rules 

to the Board no later than March 30, 2020. The foremost purpose and effect of this regulatory 

proposal is to fulfill Illinois EPA’s statutory obligation to propose CCR rules consistent with the 

requirements in Section 22.59(g). 

The second purpose and effect of this regulatory proposal is to protect the groundwater 

within the state of Illinois. The proposed rule contains a program for groundwater monitoring and 

the remediation of contaminated groundwater resulting from leaking CCR surface impoundments. 

Groundwater has an essential and pervasive role in the social and economic well-being of Illinois, 

and is important to the vitality, health, safety, and welfare of its citizens. This rule has been 

developed based on the goals above and the principle that groundwater resources should be utilized 

for beneficial and legitimate purposes. See 415 ILCS 55/1 et seq. Its purpose is to prevent waste 

and degradation of Illinois’ groundwater. The proposed rule establishes a framework to manage 

the underground water resource to allow for maximum benefit of the State. 

The third purpose and effect of this proposed rule is to adopt the federal CCR rules in 

Illinois and obtain federal approval of Illinois’ CCR surface impoundment program. The federal 

CCR rules provide a framework for Illinois to fill the regulatory gap that exists when CCR surface 

impoundments are no longer operating as waste water treatment units. With the adoption of these 

proposed rules, Illinois will have a program that covers the design, construction, operation, 

corrective action and closure of CCR surface impoundments. The proposed rules contain 

groundwater protection standards that apply in addition to the groundwater quality standards in 

Part 620. Owners or operators of CCR surface impoundments will be required to conduct 
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 This Section generally describes the available financial assurance mechanisms and sets 

forth timeframes within which owners or operators must provide financial assurance. Further, this 

Section describes instances when owners or operators may use multiple mechanisms for a single 

CCR surface impoundment or when a single mechanism may be utilized for multiple CCR surface 

impoundments in Illinois. 

Section 845.960: Trust Fund 

 This Section details the requirements applicable to the use of a Trust Fund for financial 

assurance pursuant to Subpart I. 

Section 845.970: Surety Bond Guaranteeing Payment 

This Section details the requirements applicable to the use of a Surety Bond Guaranteeing 

Payment for financial assurance pursuant to Subpart I. 

Section 845.980: Surety Bond Guaranteeing Performance 

This Section details the requirements applicable to the use of a Surety Bond Guaranteeing 

Performance for financial assurance pursuant to Subpart I. 

Section 845.990: Letter of Credit 

This Section details the requirements applicable to the use of a Letter of Credit for financial 

assurance pursuant to Subpart I. 

V.  TECHNICAL FEASIBILITY AND ECONOMIC REASONABLENESS 

 As mandated by P.A. 101-171, the proposed regulation must be as protective and 

comprehensive as Subpart D of 40 CFR 257.4 Since owners and operators of CCR surface 

impoundments are already subject to 40 CFR 257, many of the technical and economic 

requirements applicable to owners and operators in the proposed Part 845 are already required 

 
4 415 ILCS 5/22.59(g)(1). 
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under federal law. For example, both 40 CFR 257 and the proposed Part 845 require groundwater 

monitoring systems and periodic groundwater monitoring, closure and post-closure care plans, 

corrective action, if necessary, to achieve groundwater protection standards, design criteria for any 

newly constructed CCR surface impoundments and the maintenance of publicly available records. 

The proposed regulation requires the owner or operator of CCR surface impoundments to complete 

a thorough alternatives analysis for corrective action and closure, the technical feasibility and 

economical reasonableness of which, will be a facility-specific determination based on multiple 

factors, including constructability, long and short term effectiveness, reliability and protection of 

human health and the environment. Therefore, the Illinois EPA believes proposed Part 845 is 

technically feasible and economically reasonable. 

 Public Act 101-171 also mandated fees and financial assurance for all CCR surface 

impoundments regulated by the proposed regulations.5 Unlike P.A. 101-171, 40 CFR 257 is a self-

implementing program. Therefore, documentation to demonstrate compliance are certified by a 

professional engineer and posted on a public website, relying on citizen lawsuits for enforcement. 

In contrast, the Illinois EPA, through the mandate of P.A. 101-171, proposes a permitting program 

administered by the Illinois EPA. As such, the documentation submitted to the Illinois EPA by the 

owners and operators of CCR surface impoundments is reviewed and approved by Illinois EPA 

staff during the operation, corrective action, and, if necessary, closure and post-closure care of 

every CCR surface impoundment in the state. The fees are set in P.A. 101-171, with higher initial 

fees for CCR surface impoundments that have not completed closure and lower fees for CCR 

surface impoundments that have completed closure. 

 In addition to the initial fee, annual fees are required by P.A. 101-171, again with CCR 

 
5 415 ILCS 5/22.59 (f); (g); (j)(1). 
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surface impoundments that have not completed closure paying a higher annual fee than those that 

have completed closure. CCR surface impoundments that close with the CCR left in place have a 

30-year minimum post-closure care period, which may be longer if the groundwater protection 

standards that are protective of human health and the environment have not been achieved. 

However, CCR surface impoundments that close by removing CCR do not have a specified post-

closure care period. Once the owner or operator of a CCR surface impoundment that has closed 

by removing CCR demonstrates that they have achieved the groundwater protection standards, 

which will assure protection of human health and the environment, annual fees cease, since all 

work required by the proposed rule will be completed. While the time required to achieve the 

groundwater protection standards will vary depending on hydrogeologic conditions at each 

facility, the potentially reduced post-closure care period when closure is by removal of CCR, 

offsets to some extent the potentially higher costs associated with closure by removal. Because the 

fee system is designed to support the Illinois EPA’s administrative work for the review of 

documents and permitting associated with CCR surface impoundment operation, corrective action, 

and, if necessary, closure and post-closure care, the fees are reduced as work progresses and the 

potential higher costs associated with closing CCR surface impoundments may be offset by a 

shorter period over which fees are collected, the proposed regulations are economically reasonable. 

 The financial assurance requirements of P.A. 101-171 also create economic considerations 

in the proposed regulation that do not exist in 40 CFR 257. Each CCR surface impoundment must 

have and maintain financial assurance to cover the costs of corrective action, and, if necessary, 

closure and the post-closure care period. The proposed regulations allow the use of several 

different financial instruments, or combinations thereof, to provide financial assurance. Because 

CCR surface impoundments that close with the CCR left in place have a 30-year minimum post-
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closure care period, financial assurance must necessarily extend at least 30 years past closure. The 

period for which financial assurance must be maintained is longer if the corrective action to meet 

groundwater protection standards is still ongoing at the end of the 30-year post-closure care period. 

However, CCR surface impoundments that close by removing CCR do not have a specified post-

closure care period. Once the owner or operator of a CCR surface impoundment that has closed 

by removing CCR demonstrates that they have achieved the groundwater protection standards, the 

requirement for financial assurance ends. While the time required to achieve the groundwater 

protection standards will vary depending on hydrogeologic conditions at each facility, the 

potentially reduced post-closure care period when closure is by removal of CCR, offsets to some 

extent the costs associated with maintaining financial assurance. Financial assurance is required to 

guarantee that in the event of financial default by the owner or operator of a CCR surface 

impoundment, adequate funds will be available to complete corrective action, and, if necessary, 

closure and post-closure care, and the burden of those costs do not fall on the State, the local 

citizenry, or worse, the facilities set derelict for many years. Because financial assurance is 

designed to guarantee that corrective action, if necessary, closure and post-closure care will be 

completed in the event of financial default of an owner or operator and the term of financial 

assurance may be shorter when closure is by removal of CCR, the proposed regulations are 

economically reasonable. 

VI.  AFFECTED FACILITIES 

Power generating facilities with CCR surface impoundments may be affected by the 

Illinois EPA’s proposed rule. These facilities include: 
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NAME OF FACILITY 
CCR SURFACE 

IMPOUNDMENTS 

Ameren MO /UE 

Venice 2 

Ameren Energy Generating 

Hutsonville 5 

Meredosia 3 

City Water Light and Power 

City Water Light and Power 2 

Commercial Liability Partners, LLC 

Wood River Station 4 

Grand Tower Energy Center, LLC 

Grand Tower 1 

NRG 

Will County Station 4 

Waukegan Station 3 

Lincoln Stone Quarry 1 

Joliet 29 3 

Powerton 5 

Prairie Power Inc 

Prairie Power 1 

Southern Illinois Power Co-op 

Southern Illinois Power Co-op 9 

Vistra 

Baldwin Energy Center 4 

Coffeen Station 4 

Duck Creek Station 5 

Edwards Station 1 

Havana Station 3 

Hennepin Station 6 

Joppa Station 2 

Electronic Filing: Received, Clerk's Office 03/30/2020 **R2020-019**Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



R 2020-019  Page 38 of 45 

Kincaid Generation 1 

Newton Station 1 

Vermilion Station 3 

 

VII.  PUBLIC OUTREACH 

 

 After the passage of Public Act 101-171, the Illinois EPA began creating a list of the email 

addresses of persons wishing to be kept apprised of developments in the Illinois EPA’s rulemaking 

process. The Illinois EPA informed all interested persons on the email list of public informational 

meetings, public commenting periods, stakeholder meetings, and the filing of this regulatory 

proposal with the Board. 

 Prior to proposing draft rules, the Illinois EPA hosted in-person listening sessions, 

including a webinar, across the State to receive public input. The locations were chosen for 

geographic diversity and to emphasize coal ash impoundments located in areas of environmental 

justice concern. These listening sessions included the following times and locations: 

Peoria September 10, 2019 Gateway Building 

200 Northeast Water Street 
2 pm to 4 pm & 

6 pm to 8 pm 

Granite City September 11, 2019 Granite City Township Hall 

2060A Delmar Avenue 

2 pm to 4 pm & 

6 pm to 8 pm 

Danville September 17, 2019 Bremer Auditorium 

2000 E. Main Street 

2 pm to 4 pm & 
6 pm to 8 pm 

Webinar September 24, 2019 Web login  10 am 

Mt. Vernon September 26, 2019 Rolland Lewis Community Building 

800 S 27th Street 

2 pm to 4 pm & 
6 pm to 8 pm 

Springfield October 1, 2019 Zion Missionary Baptist Church, 

1601 E. Laurel Street 
6 pm to 8 pm 

Joliet October 8, 2019 Joliet Jr. College 

Weitendorf Agriculture Center 

17840 Laraway Road 

2 pm to 4 pm & 

6 pm to 8 pm 

Waukegan October 9, 2019 Whittier Elementary School 

901 N. Lewis Avenue 

2 pm to 4 pm & 

6 pm to 8 pm 
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COMMENTS TO ILLINOIS POLLUTION CONTROL BOARD 

 IN THE MATTER OF: 

STANDARDS FOR THE DISPOSAL OF COAL COMBUSTION RESIDUALS IN SURFACE IMPOUNDMENTS: 

PROPOSED 35 ILL. ADM. CODE Part 845  

R20-19 (Rulemaking – Land) 

 

 

 

 

 

 

 

By 

Southern Illinois Power Cooperative 

11543 Lake of Egypt Road 

Marion, IL 
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In its First Supplemental Response to its Pre-Filed Questions, the Agency identifies 73 “water treatment 
units” as “CCR surface impoundments”. Nine of the 73 units are owned and operated by Southern 
Illinois Power Cooperative (“SIPC”). Of the units owned by SIPC, only one is a CCR surface impoundment 
as defined by the Act 415 ILCS 5/3 Section 3.143 and the Federal Coal Combustion Residuals Rule, 40 
CFR Part 257, (“CCR Rule”). SIPC identified, according to the CCR Rule, that Emery Pond is a CCR surface 
impoundment. The other eight ponds do not meet the definition of a CCR surface impoundment by 
either the “CCR Rule” or under the CCR fee provisions of the Act (“Illinois CCR statute”), 
Sections 3.143 and 22.59. These ponds are identified by the names of Pond 1, Pond 2, Pond 3, Pond 4, 
Pond A-1, Pond B-3, South Fly Ash Pond (built but never used as a fly ash pond), and Pond 6. 

Section 3.143 of the Act, as added by the CCR Law, defines CCR surface impoundment to be “a natural 
topographic depression, man-made excavation, or diked area, which is designed to hold an 
accumulation of CCR and liquids, and the unit treats, stores, or disposes of CCR.” 415 ILCS 5/3.143. 

The units described in the First Supplemental Response to its Pre-Filed Questions never 
received regulated CCR, were not designed to hold an accumulation of CCR with water and 
indirectly received only de minimis amounts of CCR, if any, were completely cleaned of CCR 
prior to the effective date of the Federal CCR Rule and the Illinois CCR statute, and/or are 
exempt beneficial uses.     

The Agency stated in the First Supplemental Response to its Pre-Filed Questions that ponds not 
subject to the CCR Rule are also not subject to Part 845. In the Matter of: Standards for the 
Combustion of Coal Combustion Residuals in Surface Impoundments: Proposed New 35 Ill. Adm. 
Code 845, R20-19, Pre-Filed Answers of the Illinois Environmental Protection Agency, p. 17 
(“CCRs in Surface Impoundments”). Since Emery Pond is the only pond subject to the CCR Rule then it 
is the only SIPC pond subject to Part 845. IEPA’s listing of all SIPC ponds ignores the clear terms of 
the federal CCR surface impoundment definition and the Illinois legislature’s choice to use that 
definition. 

As the Act and the proposed rules copy and incorporate language of the key federal definitions, 
including “CCR surface impoundment,” the state definitions effectively incorporate federal 
guidance on what constitutes regulated CCR and regulated CCR surface 
impoundments, including that ponds that receive de minimis amounts of CCR, especially only 
indirectly from other ponds, wind deposition or stormwater, are not regulated units.  This is 
because such units do not, per USEPA’s extensive assessments, present any risk that warrants 
regulation. 

In response to questions in the ongoing state CCR rulemaking, IEPA states it does not agree that 
Part 845 does not regulate surface impoundments that contain de minimis amounts of CCR, 
claiming that U.S. EPA left the concept vague in Part 257 by not defining de minimis.  CCRs in 
Surface Impoundments, R20-19, Pre-Filed Answers of the Illinois Environmental Protection 
Agency (Aug. 5, 2020), p. 40.  While U.S. EPA did not define the term de minimis, it clarified the 
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concept in the rule Preamble by explaining that units that received only small amounts of CCR 
or never received a direct discharge of CCR are not covered by the rule.  Specifically, U.S. EPA 
states in the Preamble that “[U.S.] EPA reviewed the risk assessment and the damage cases to 
determine the characteristics of the surface impoundments that are the source of the risks the 
rule seeks to address. Specifically, these are units that contain a large amount of CCR managed 
with water, under a hydraulic head that promotes the rapid leaching of contaminants . . . [U.S.] 
EPA agrees with commenters that units containing only truly ‘de minimis’ levels of CCR are 
unlikely to present the significant risks this rule is intended to address.”  80 Fed. Reg. 21301, 
21357 (Apr. 17, 2015).  Further, at the time that USEPA clarified in the Preamble this view of 
units excluded from Part 257, it also added in the final federal rule the phrase “treats, stores, or 
disposes” of CCR to the definition of CCR surface impoundment, implementing its view of 
excluded units through the rule’s language.  40 Fed. Reg. at 21357. Again, IEPA has stated in the 
R20-19 rulemaking proceeding that units not covered by Part 257 are not covered by the 
proposed Part 845 rule.   

IEPA has conceded in the state rulemaking that it has conducted no risk assessment or other 
study to support its proposed Part 845 rules.  R20-19, IEPA Statement of Reasons for Part 845 
Rulemaking, p. 44.  Thus, even if IEPA were otherwise authorized to deviate from and go 
beyond the Act’s definition of CCR surface impoundment, which copied that in the federal rule, 
it would have no basis for doing so under statutory rulemaking authorities that require some 
support for proposed regulatory requirements.  Here, there is none for rules that go beyond 
federal requirements.  Moreover, units that do not meet the definition of a CCR surface 
impoundment remain subject to other regulation.  The Act prohibits the open dumping of solid 
wastes, and the State has adopted groundwater quality standards to protect against impacts to 
groundwater. 

Pursuant to the Act’s definition of CCR surface impoundments, units that have been cleaned of 
CCR prior to the adoption of the Illinois CCR statute, or at least prior to effective date of the 
federal CCR rule that provided the definition incorporated verbatim into the Act, are not CCR 
surface impoundments because they are not designed to hold an accumulation of CCR and do 
not treat, store or dispose of CCR.  The regulatory definitions of “new,” “existing” and “inactive” 
CCR surface impoundments in Part 257 and proposed Part 845 lend further support for the 
conclusion that the Act does not reach units from which CCR was removed before October 2015 
and that do not receive regulated CCR thereafter.  Such ponds cannot be “new” ponds, nor can 
they be “existing” CCR surface impoundments under the federal or proposed state rules 
because they did not receive regulated CCR before and after October, 2015.  Further, the 
proposed state rules provide that an “‘[i]nactive CCR surface impoundment' means a CCR 
surface impoundment in which CCR was placed before but not after October 19, 2015 and still 
contains CCR on or after October 19, 2015.  Inactive CCR surface impoundments may be 
located at an active facility or inactive facility.”  Proposed 35 Ill. Adm. Code 845.120.  To be a 
surface impoundment under this proposed “inactive” definition, a unit must contain 
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regulated CCR on or after October 19, 2015.  If CCR was removed from a unit before then, the 
unit cannot be a regulated CCR surface impoundment. 

IEPA erroneously claims in the table of 73 alleged CCR surface impoundments that each of the 
eight SIPC units is a CCR surface impoundment under the Act, and thus Part 257, because they 
are CCR surface impoundments that have not completed closure. This is wrong because the 
units must first be “CCR surface impoundments” before they can be CCR surface impoundments 
that have not completed closure, and they are not for the various reasons described in these 
comments, including because they contain only excluded beneficial use materials, they were 
not designed to accumulate CCR and water or they contain no or only de minimis amounts of 
CCR.  Further, IEPA misconstrues the closure required to avoid applicability under the Act and 
rules. To support its view of what constitutes closure, IEPA misinterprets the USWAG decision in 
responses to questions presented in the CCR in Surface Impoundments rulemaking by 
erroneously conflating the concepts of rule applicability and completion of closure.1 It appears 
this misinterpretation is contributing to IEPA’s identification of alleged CCR surface 
impoundments from which CCR was removed prior to the effective date of the federal rules. 

IEPA relies on the USWAG decision when stating it does not agree that a pond closed by 
removal prior to the effective date of the CCR rule is not a CCR surface impoundment.  CCRs in 
Surface Impoundments, R20-19, Pre-Filed Answers of the Illinois Environmental Protection 
Agency (Aug. 3, 2020), p. 138.  Relying on the USWAG decision, IEPA states “it is the Agency’s 
position that any surface impoundment that had not completed removal of CCR from the CCR 
surface impoundment prior to October 19, 2015, the effective date of Part 257, is subject to the 
requirements of Part 257 . . . [a]s currently written, Part 257 does not deem closure by removal 
complete until the CCR and any liner have been removed and decontamination of any area 
affected by releases from the CCR surface impoundment has been completed pursuant to Part 
257.100(b)(5).”  Id. at, pp. 138-39.  

The USWAG decision, however, set forth a fact pattern about legacy ponds described as 
containing “a toxic ‘slurry’ of Coal Residuals mixed with water.”  USWAG decision, p. 28.  It is 
these legacy ponds that the court in USWAG decided must be regulated under the CCR Rule even 
though they were located at inactive power plant sites.  In stark contrast, units that have had all 
CCR removed from them prior to the effective date of the federal rule are not “legacy ponds,” 
and if water was removed as well they are not ponds at all.  They did not treat, store, or dispose 
of CCR as of the effective date of the federal rule, this characteristic being essential to meeting 
the definition of a regulated CCR surface impoundment.  Whether or not a unit has “completed 
closure” within the meaning of the federal rule is a question that only arises after it is first 
determined that the rule applies.  For legacy ponds, which still contained “the toxic slurry” of CCR 
and water, the rule does apply.  For units from which CCR and/or water was removed prior to the 

1 Utility Solid Waste Activities Group, et al. v. United States Environmental Protection Agency and 
Waterkeeper Alliance, et al., United States Court of Appeals for the District of Columbia Circuit, Case 
No. 15-1219 (Aug. 21, 2018) (“USWAG decision”). 
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effective date of the federal rule, the federal CCR rule does not apply because the unit is not a 
regulated CCR surface impoundment.  In other words, closure by removal and corrective action 
requirements, including the requirement to decontaminate after closure by removal under 
Section 257.100(b)(5), do not apply to units that are not regulated CCR surface impoundments.  
Quite simply, the USWAG decision did not change the fact that a pond from which CCR was 
removed prior to the effective date of the CCR rule is not a CCR surface impoundment.  The same 
holds true for Part 845’s definition of “inactive” CCR surface impoundment, under which a unit 
can be regulated as an “inactive” CCR surface impoundment only if it “still contains” CCR as of 
October, 2015. There is nothing in that definition equating “sill contains” CCR with the notion of 
“closure by removal” under the rules.  Thus, the definition of “closure” under the rules, which 
applies only when the rules apply to a unit, has no place in deciding whether a unit is subject to 
the rules.  And it would be anomalous to construe the Act to apply to units that are not covered 
by the federal CCR Rules or proposed Part 845. This would be an arbitrary and capricious 
interpretation of the Act. 

In essence, IEPA seems to be erroneously interpreting the federal rules to mean that a 
unit still can be an “inactive CCR surface impoundment” even though CCR was removed before 
October, 2015 if the CCR removal did not fully comply with the closure by removal requirements 
of the federal rule.  However, this reading of the federal rules incorporates closure requirements 
applicable only to units subject to the rules to determine if a unit is subject to the rule in the first 
place. This reasoning is circular and ignores the fact that the federal definition does not tie the 
prior CCR removal that exempts a unit from the “inactive CCR surface impoundment” definition 
to any “closure by removal” requirements that apply to units only after they are first determined 
to be subject to the rules.  Only regulated CCR units are subject to closure by removal 
requirements.  40 CFR 257.102(c) (“An owner or operator may elect to close a CCR unit by 
removing and decontaminating all areas affected . . . .”).  Further, under IEPA’s interpretation, to 
exempt a unit from Part 257 coverage an owner or operator would have needed to comply with 
Part 257 closure by removal requirements before they were adopted, and potentially even before 
they were proposed.  It is not possible for a source to know and comply with requirements that 
do not yet exist. IEPA’s interpretation is illogical and fundamentally flawed.  

The eight units still in dispute at Marion Station do not constitute CCR surface 
impoundments under the Act, including because they do not satisfy the definition of CCR surface 
impoundment under federal law as incorporated into the Act. SIPC asks the board to reject the 
characterization of the eight SIPC ponds as CCR surface impoundments.  
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
IN THE MATTER OF:   ) 
      ) R 2020-019 
STANDARDS FOR THE DISPOSAL ) 
OF COAL COMBUSTION RESIDUALS ) (Rulemaking - Water) 
IN SURFACE IMPOUNDMENTS:  ) 
PROPOSED NEW 35 ILL. ADM.  ) 
CODE 845     ) 
 
 

ILLINOIS EPA’S PRE-FILED ANSWERS 
 

NOW COMES the Illinois Environmental Protection Agency (Illinois EPA or Agency), by and 

through one if its attorneys, and submits the following information with respect to its pre-filed answers.  

1. On March 30, 2020, the Illinois EPA filed a rulemaking, proposing new rules at 35 Ill. 

Adm. Code 845 concerning coal combustion residual surface impoundments at power generating facilities 

in the State. 

2. Public Act 101-171, effective July 30, 2019, amended the Illinois Environmental 

Protection Act, by among other things, adding a new Section 22.59 (415 ILCS 5/22.59).  Public Act 101-

171 includes a rulemaking mandate in Section 22.59(g) which directs the Board to adopt rules 

“establishing construction permit requirements, operating permit requirements, design standards, 

reporting, financial assurance, and closure and post-closure care requirements for CCR surface 

impoundments.”  415 ICLS 5/22.59(g).  The Board is required is adopt new rules for 35 Ill. Adm. Code 

part 845 by March 30, 2021.  

3.   The Agency timely filed pre-filed testimony for eight witnesses. 

4.   Based on the pre-filed testimony, Illinois EPA received over 1000 questions counting 

subparts.   

5.   On June 30, 2020, the Agency asked that it be granted until August 3, 2020 to respond to 

the pre-filed questions. 

4
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5. How does Illinois EPA distinguish between "inactive CCR surface impoundments at active 

and inactive electric utilities or independent power producers" and landfills that contain 
CCR at these same facilities? See: Proposed Sections 845.lOO(c) and 845. 100(h). 

Response: CCR surface impoundments, by definition, are designed to hold liquids and 
CCR, landfills are not. 

6. Does the Coal Ash Pollution Prevention Act include the same exclusion for " landfills that 
receive CCR" that is in Illinois EPA's proposed Section 845.100(h)? If not, what is Illinois 
EPA's legal authority for this exclusion? 

Response: Section 22.59 of the Act is titled “CCR surface impoundments”, contains 
requirements to which CCR surface impoundments are subject and makes no mention of 
landfills that receive CCR.  Section 845.100(h) is a clarification that the Board rules 
mandated by Section 22.59 of the Act also pertain only to CCR surface impoundments. 

7. Do Illinois EPA's Proposed Regulations apply to all natural topographical depressions and 
man-made excavations where coal combustion residual has been disposed at power 
generating facilities? 

Response: No, Part 845 applies to CCR surface impoundments at electric utilities and 
independent power producers. 

8. Is Illinois EPA aware of any CCR surface impoundments not located at the 23 power 
generating facilities identified on pages 37 and 38 of its Statement of Reasons? If so, where 
are these off-site surface impoundments? 

Response: There are 10 CCR surface impoundments of which the Agency is aware that are 
off-site from the power generating facility they serve.  These CCR surface impoundments 
are off-site from the Joliet 9 Station, south of Joliet, City Water Light and Power in 
Springfield and Southern Illinois Power Cooperative, south of Marion, by Lake of Egypt. 

9. If a CCR surface impoundment is outside of the property boundaries of a power generating 
facility (for example, on an adjacent or nearby property), will Illinois EPA's Proposed 
Regulations apply to this off-site surface impoundment? 

Response: If the hypothetical CCR surface impoundment is owned or operated by an 
electric utility or an independent power producer, Part 845 would be applicable. 

a. If not, how is this exclusion consistent with the statutory mandate that "environmental laws 
should be supplemented to ensure consistent, responsible regulation of all existing CCR 
surface impoundments (415 ILCS 5/22.59(a)(4), emphasis added)? 

Response: Not applicable. Please see Response 9. 

b. What steps has Illinois EPA taken to identify CCR surface impoundments that are not 
located at the 23 power generating facilities identified on pages 37 and 38 of its Statement 
of Reasons? 

7
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Response: The Agency has not taken steps to identify CCR surface impoundments at 
facilities which are not utilities or independent power producers. According to USEPA in 
its Federal Registry entry for Part 257, located at 80 Fed. Reg. 21340, (Apr. 17, 2015), 
industries using coal to generate electricity and heat for their own use, consumed less than 
one percent of the coal burned.  Hence, these industries would produce less than one 
percent of the CCR generated.   

Section 22.59(a)(3) of the Act states, as a finding of the General Assembly, that the 
electrical generating industry has caused groundwater contamination at active and inactive 
plants throughout Illinois.  Further, Section 22.59(g)(1) of the Act requires that the rules 
adopted pursuant to Section 22.59(g), be as protective and comprehensive as Subpart D of 
40 CFR 257 governing CCR surface impoundments.  It is the Agency’s position that the 
same universe of CCR surface impoundments is intended to be regulated by Part 845. 
Based on this information, as drafted, Part 845 would regulate approximately 99% of the 
CCR generated and is consistent with the General Assembly’s findings.  

10. How will Illinois EPA identify the CCR surface impoundments with the highest risk to public
health and the environment, as required by 415 ILCS 5/22.59(g)(9)? Is this process set forth
in the Proposed Regulations?

Response: The required closure or retrofit of CCR surface impoundments is generally 
addressed in Section 845.700, with the specific prioritization in Section 845.700(g). 

11. Why are decisions about implementing interim measures delegated to owners and
operators? Proposed Section 845.680(a)(3). Why isn't this an Illinois EPA authority and
responsibility?

Response: The Agency is responsible for reviewing and approving an overall corrective 
action plan.  The interim measures being described here are actions expected of owners 
and operators to mitigate a situation prior to the completion of the formal approval process. 
For example: if an active CCR surface impoundment received damage to a liner system. 
The owner or operator could begin dewatering the impoundment prior to approval of the 
corrective action plan and permitting process to reduce the amount of leachate that could 
potentially impact groundwater. 

12. 415 ILCS 5/22.59(b)(l) prohibits the discharge of any contaminants from CCR surface
impoundments into the environment"... so as to cause, directly or indirectly, a violation of
this Section or any regulations or standards adopted by the Board under this Section, either
alone or in combination with contaminants from other sources." Dust control is specifically
mandated by 415 ILCS 5/22.59(g)(10).

a. Under Illinois EPA's Proposed Regulations, does this provision apply to dust that originates
from CCR surface impoundments in combination with other on-site and off site sources
that are also discharging dust?

Response: No. CCR surface impoundments are separate from the other particles released 
to the air by surrounding facilities or other sources where the CCR surface impoundment 

8
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a. Does the Agency consider existing groundwater quality standards under 35 Ill. Adm. 
Code pt. 620 to be “applicable state…water quality standard[s]?” 

Response: Yes 
 

b. Does the Agency consider existing groundwater protection standards under 40 C.F.R. 
Part 257 to be “applicable. . . federal water quality standard[s]?” 

Response: Yes 
 

c. Could you please identify all standards that the Agency considers to be “applicable state 
or federal water quality standard[s]?” 

Response:  The Owner/Operator must comply with Sections 307 and 404 of the Clean Water Act, the 
Interagency Wetlands Policy Act of 1989, and the Rivers, Lakes, and Streams Act, 35 IAC Part 302 and 
303, Part 620 and 40 CFR Part 257, as applicable.  (Agency Response) 
 

d. Will the Agency take into account existing groundwater monitoring data from CCR 
surface impoundments covered by the Federal CCR Rule in determining whether “the 
construction and operation” of the impoundment “will not cause or contribute to any 
violation of any applicable state or federal water quality standard?” 

Response: Existing groundwater quality data would be taken into account for determining if a CCR 
surface impoundment already at that location meets the requirements of Section 845.310.  For the 
construction of a new CCR surface impoundment, which is compliant with the proposed requirements of 
Part 845, Subpart D, existing groundwater water quality may not be relevant, because the design of the 
new CCR surface impoundment may be significantly different than a CCR surface impoundment not 
designed pursuant to Part 845, Subpart D. (Agency Response) 
 

i. If so, what monitoring results would lead the Agency to determine that 
operation of the impoundment “will not cause or contribute to any violation 
of any applicable state or federal water quality standard? 
 

Response: Monitoring results of water quality will determine whether operation will not cause or 
contribute to any violation to an applicable standard.  (Agency Response) 
 
e. Will the Agency take into account existing groundwater monitoring data from CCR surface 
impoundments not covered by the Federal CCR Rule in determining whether “the 
construction and operation” of the impoundment “will not cause or contribute to any violation 
of any applicable state or federal water quality standard?” 

Response: CCR surface impoundments not subject to Part 257, are not subject to the requirements of 
Part 845. (Agency Response) 
 

i. If so, what monitoring results would lead the Agency to determine that operation of 
the impoundment “will not cause or contribute to any violation of any applicable 
state or federal water quality standard?” 
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Fourth, an intermediate term remedy may be a low permeability cap, that 
will significantly reduce recharge through the coal ash and will further 
reduce J -mg/L/day but make take longer to predict. 
 
Fifth, examples of longer-term remedies would be hydrodynamic 
dispersion after closure in place or closure by removal. 

 
 

d. Are you aware of how long constituents can continue to leach out of CCR? 
Response: Yes. That is determined on a site-by-site basis taking into account the hydrogeology 
of a site and the aquifer property data in the mass flux equation provided in Response to 10(a). 
As described above, the question can be quantitively modeled and then evaluated against real 
world observations. 

 
i. If so, for how long and what is the basis for that statement? 

 
Response: It’s a case-by-case determination as described above. 

 
 

e. Are you familiar with the Risk Assessment performed by U.S. EPA 
when it finalized the 2015 Federal CCR Rule? 

 
Response: No. 

 
i. If so, have you reviewed that document’s conclusions with 

regard to how long constituents can continue to leach out of 
CCR? 

 
ii. If so, what are those conclusions? 

 
f. Given how long constituents can continue to leach out of CCR, how long 

must water be kept out of contact with CCR in order for the closure method 
to continue to be effective and protective? Please explain. 

 
Response: See above.  It’s a case-by-case evaluation that takes into account 
all of the factors described above. Transient groundwater modeling will 
also need to be conducted to determine the effect of a seasonally 
intersecting water table on J -mg/L/day to evaluate the reduction or 
elimination, to the maximum extent feasible, further releases of constituents 
to protect public health and the environment.  

 
g. Given how long constituents can continue to leach out of CCR, how long 

must a cover be maintained in order for the closure method to continue to 
be effective and protective? Please explain. 
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    BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:           )
                            ) No. R20-19
                            ) (Rulemaking-Land)
Standards for the Disposal  )
of Coal Combustion          )
Residuals in Surface        )
Impoundments: Proposed new  )
35 Ill. Adm. Code 845       )

           REPORT OF THE PROCEEDINGS held in the
above entitled cause before Hearing Officer
Vanessa Horton, called by the Illinois Pollution
Control Board, taken by Steven Brickey, CSR, RMR,
for the State of Illinois, 1021 North Grand Avenue
East, Springfield, Illinois, on the 11th day of
August, 2020, commencing at the hour of 9:03 a.m.
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1              MR. BONEBRAKE:  So is it correct

2 that the Illinois CCR Act in proposed Part 845

3 defines CCR surface impoundment in identical ways?

4              MR. DUNAWAY:  Lynn Dunaway.  Yes.

5              MR. BONEBRAKE:  And you are familiar

6 with the federal CCR rule Part 257, which is the

7 driver for this rulemaking and is it correct that

8 that Part 257 also defines the term CCR surface

9 impoundment?

10              MR. DUNAWAY:  Lynn Dunaway.  Yes.

11              MR. BONEBRAKE:  And does Part 257

12 define surface impoundment in a manner identical

13 to the definition included in proposed Part 845,

14 Section 120?

15              MR. DUNAWAY:  Lynn Dunaway.  Yes.

16              MR. BONEBRAKE:  So is it IEPA's

17 intent that its proposed Part 845 rules, like the

18 Illinois CCR Act, will define CCR surface

19 impoundments all in the same way?

20              MR. DUNAWAY:  Lynn Dunaway.  All CCR

21 surface impoundments will be defined the same way.

22              MR. BONEBRAKE:  And is it also

23 correct then that IEPA's view is that the federal

24 rules in Part 257 and the proposed state rules in
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1 Part 845 will apply to the same CCR surface

2 impoundments?

3              MR. DUNAWAY:  Lynn Dunaway.  Section

4 22.59 of the act identifies two types of CCR

5 surface impoundments and those are existing and

6 those are new ones.  Existing ones under 22.59 of

7 the act is any CCR surface impoundment created

8 after the executive date of the act and new ones

9 are any created after the --

10              THE COURT REPORTER:  Created what?

11              HEARING OFFICER HORTON:  Would you

12 repeat that, just the last part.  Create what?

13              MR. DUNAWAY:  New -- new CCR surface

14 impoundments or any CCR surface impoundment

15 created after the executive date of 22.59 of the

16 act.

17              MR. BONEBRAKE:  I think my question

18 was a little different in that my question was is

19 Part 845 intended to apply to the same ponds that

20 are subject to requirements under Part 257 given

21 that they both define CCR surface impoundments in

22 an identical fashion?

23              MR. DUNAWAY:  Lynn Dunaway.  In the

24 Agency's opinion, they will be the same ones.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
IN THE MATTER OF:   ) 
      ) R 2020-019 
STANDARDS FOR THE DISPOSAL ) 
OF COAL COMBUSTION RESIDUALS ) (Rulemaking - Water) 
IN SURFACE IMPOUNDMENTS:  ) 
PROPOSED NEW 35 ILL. ADM.  ) 
CODE 845     ) 
 
 

FIRST SUPPLEMENT TO ILLINOIS EPA’S PRE-FILED ANSWERS  
 

NOW COMES the Illinois Environmental Protection Agency (Illinois EPA or Agency), by 

and through one if its attorneys, and submits the following information with respect to this first 

supplement to its pre-filed answers.  

1. On March 30, 2020, the Illinois EPA filed a rulemaking, proposing new rules at 35 

Ill. Adm. Code 845 concerning coal combustion residual surface impoundments at power generating 

facilities in the State. 

2. Public Act 101-171, effective July 30, 2019, amended the Illinois Environmental 

Protection Act, by among other things, adding a new Section 22.59 (415 ILCS 5/22.59).  Public Act 

101-171 includes a rulemaking mandate in Section 22.59(g) which directs the Board to adopt rules 

“establishing construction permit requirements, operating permit requirements, design standards, 

reporting, financial assurance, and closure and post-closure care requirements for CCR surface 

impoundments.”  415 ICLS 5/22.59(g).  The Board is required is adopt new rules for 35 Ill. Adm. 

Code part 845 by March 30, 2021.  

3.   The Agency timely filed pre-filed testimony for eight witnesses. 

4.   Based on the pre-filed testimony, Illinois EPA received over 1000 questions 

counting subparts.   

5.   On June 30, 2020, the Agency asked that it be granted until August 3, 2020 to 

respond to the pre-filed questions. 

4
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a. The preamble to the 2015 CCR Rule states that the CCR Rule must 
meet RCRA’s requirement that there be “‘no reasonable probability 
of adverse effects on health or the environment” from the disposal of 
CCR in CCR surface impoundments, correct? (81 Fed. Reg. at 
21,311). 
 
Response:  Yes. 

 
b. To be “at least as protective” as the CCR Rule, does Part 845 also need 

to ensure that CCR surface impoundments subject to Part 845 will not 
present a “reasonable probability of adverse effects on health or the 
environment”? 
 
Response:  Part 845 must be at least as protective and comprehensive as Part 
257. 
 

 
3. Is IEPA aware that U.S. EPA used a 2014 risk assessment (Human and 

Ecological Risk Assessment of Coal Combustion Residuals, Reg. ID No. 2050-
AE81 (Dec. 2014)) to “estimate the resulting risks to human and ecological 
receptors” from CCR units? (See 80 Fed. Reg. at 21,433). 
 
Response: Yes. 
 

a. Has IEPA reviewed that risk assessment? 
 
Response:  No. The Agency is aware this document exists. 

 
b. Did IEPA rely upon U.S. EPA’s risk assessment to support its Part 

845 proposal? 
 
Response:  Only to the extent that USEPA’s risk assessment was used by 
USEPA to develop the requirements of Part 257. 
 

 
c. Does IEPA view U.S. EPA’s risk assessment as sufficiently conservative? 

In other words, does the Agency believe that U.S. EPA adequately 
assessed and quantified the potential risks associated with CCR surface 
impoundments? 
 
Response:  The Agency did not review the U.S. EPA’s risk assessment. 
 

 
d. If so, are there any risks that IEPA does not believe were adequately 

assessed in U.S. EPA’s risk assessment? 
 
Response:  See Response 3(c). 

 
e. Has IEPA performed its own risk assessment to identify risks associated 

37
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with surface impoundments warranting regulation? 
 
Response:  No. 
 

 
f. Are there any other risk assessments that IEPA relied on in developing its 

Part 845 proposal? 
 
Response:  No. 
 

 
4. In its 2015 preamble for the CCR Rule, U.S. EPA stated that it “reviewed the 

risk assessment and the damage cases to determine the characteristics of the 
surface impoundments that are the source of the risks the rule seeks to address. 
Specifically, these are units that contain a large amount of CCR managed with 
water, under a hydraulic head that promotes the rapid leaching of 
contaminants.” (80 Fed. Reg. at 21,357.) Does IEPA agree that “units that 
contain a large amount of CCR managed with water, under a hydraulic head” 
are the “source of the risks” that Part 845 seeks to address? If not, why not? 
 
Response:  Part 845 addresses CCR surface impoundments. 
 

 
5. How did IEPA identify the 73 surface impoundments listed in the 

Statement of Reasons? (Statement of Reasons at 37-38). 
 
Response:  The Agency utilized Agency and publicly available records. 

 
6. Are Illinois landfills containing CCR subject to the Board’s rules governing 

landfills (e.g., 35 Ill. Adm. Code 810 – 815)? 
 
Response:  They are; however, landfills are not proposed for regulation by Part 845. 

 
a. Do those rules include provisions to prevent and correct 

groundwater contamination? 
 
Response:  Yes, but landfills are not proposed for regulation by Part 
845.   

 
7. Are Illinois landfills containing CCR also subject to the requirements of the 

CCR Rule? 
 

Response:  CCR landfills owned or operated by utilities and independent power 
producers are regulated by Part 257. 

 
a. Do those rules include provisions to prevent and correct 

groundwater contamination? 
 

Response:  While the Agency is aware that certain provisions of Part 

38
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Comment Number: EPA-HQ-RCRA-2009-0640-09885-33 

Organization: Progress Energy, Inc. 

Commenter Type: Electric Utility Company 

Comment Number: EPA-HQ-RCRA-2009-0640-10483-48 

Organization: Utility Solid Waste Activities Group (USWAG) et al. 

Commenter Type: Trade Association 

 Response: As discussed in Section VI. B. 2 of the preamble to the final rule, the Agency 

has determined that inactive CCR surface impoundments also pose risks and is applying the 

requirements for CCR surface impoundments in today’s rule to inactive CCR surface 

impoundments at active electric utilities and independent power producers. (See §257.54 of the 

final rule for definitions of active CCR disposal unit and inactive CCR surface impoundment.)  

One exception being CCR surface impoundments that have been dewatered and are no longer 

able to hold free liquids, and have a final cover installed in accordance with §257.102 of today’s 

rule, are not subject to today’s regulations for CCR surface impoundments.  (See the 

Applicability section in the preamble to the final rule at Section VI. B.)  When a new CCR 

landfill is constructed over a CCR surface impoundment that has been dewatered, the 

impoundment no longer holds an accumulation of liquids and, therefore, no longer meets the 

definition of CCR surface impoundment.  Additionally, the new CCR landfill is subject to the 

requirements for new CCR landfills in today’s regulations.  Today’s regulations require new 

CCR landfills to install a composite liner, which would effectively serve as a cover over the 

dewatered CCR surface impoundment.  

Since publication of the proposed rule, EPA has learned of the practice of using inactive 

or closed CCR landfills, and dewatered CCR surface impoundments as the base for constructing 

new CCR landfills.  The subsequent new CCR landfill is typically referred to as an “overfill.”  

Overfills are an alternative to siting a new landfill and provide an opportunity to develop 

additional disposal capacity without creating a new CCR disposal footprint.  (See the discussion, 

regarding Overfills in Section VI. J. 1 of the preamble to the final rule.) When these overfills are 

constructed and operated in accordance with the requirements of today’s rule for new CCR 

landfills; i.e., with composite liners or alternative liners meeting the hydraulic conductivity 

standard, leachate collection and removal systems, groundwater monitoring systems, corrective 

action, record keeping, and the closure, and post closure care requirements, they are as protective 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
 
IN THE MATTER OF:   ) 
      ) R 2020-019 
STANDARDS FOR THE DISPOSAL ) 
OF COAL COMBUSTION RESIDUALS ) (Rulemaking - Water) 
IN SURFACE IMPOUNDMENTS:  ) 
PROPOSED NEW 35 ILL. ADM.  ) 
CODE 845     ) 
 
 

ILLINOIS ENVIRONMENTAL PROTECTION AGENCY’S  
FINAL POST-HEARING COMMENTS  

NOW COMES the Illinois Environmental Protection Agency (“Illinois EPA” or 

“Agency”), by and through one if its attorneys, and hereby submits its Final Post Hearing 

Comments as directed by the Hearing Officer Orders entered on October 4 and 20, 2020 in the 

above captioned rulemaking.  

I. Procedural Background 

On March 31, 2020, the Illinois EPA filed its proposed rulemaking for coal combustion 

residual surface impoundments pursuant to Section 22.59 of the Illinois Environmental Protection 

Act, along with a Statement of Reasons (“SOR”) in support. On April 24, 2020 the Illinois 

Pollution Control Board (“Board”) accepted Illinois EPA’s proposal for hearing and set prehearing 

deadlines. On June 2, 2020, Illinois EPA filed with the Board pre-filed testimony of eight 

witnesses: Lynn Dunaway, Darin LeCrone, Melinda Shaw, William Buscher, Lauren Martin, Amy 

Zimmer, Chris Pressnall, and Robert Mathis (Hrg, Ex. 1). Illinois EPA filed Answers to Pre-Filed 

Questions from the Board, Little Village Environmental Justice Organization, the Environmental 

Law and Policy Center, Prairie Rivers Network, and Sierra Club (“Environmental Groups,” 

collectively), Springfield City Water, Light, and Power, the Illinois Environmental Regulatory 

Group, Ameren, Midwest Generation, and Dynegy on August 3 (Hrg. Ex. 2), August 5 (Hrg. Ex. 
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Mr. Rehn testifies that structural stability factors should be evaluated by a third party.  

Hrg. Ex. 16, p. 6.  Dam safety, including dams of CCR surface impoundments, are currently 

regulated and evaluated by the Illinois Department of Natural Resources (IDNR). The Agency 

intends to work in conjunction with the IDNR on the safety factors of CCR surface 

impoundments.  Proposed Part 845 is drafted with the intent and consideration of this fact so as 

to not overlap or contradict IDNR’s process of review.   

Mr. Rehn’s testimony suggests that Part 845 should require rail and barge transportation 

to be considered in the closure alternatives analysis. Hrg. Ex. 16, p. 10. The Agency does not 

believe requiring consideration of specific types of transportation in the closure alternatives of 

Section 845.710 is necessary. As identified in Mr. Rehn’s pre-filed answers and testimony during 

the hearing, there are a myriad of logistical considerations and impediments to the various modes 

of transportation (Hrg. Ex. 17, p. 3-5, Hrg. Transcript Sept. 29, 2020, p. 73-75), so requiring 

extensive evaluation where such modes may not have reason to be considered could be 

unnecessarily burdensome. As proposed, Part 845 does not preclude exploration of transportation 

types, nor does it recommend or limit consideration to trucks for removal of CCR.  Rather, Part 

845 acknowledges the availability of such transportation methods by requiring manifests when 

transporting CCR off-site by any other mode or method, including but not limited to trains or 

barges. 

Andrew Rehn’s testimony concludes with the opinion that the “Board must adopt rules 

regulating more than just coal ash impoundments.” Hrg. Ex. 16, p. 12 (emphasis in original). As 

provided in the SOR, the foremost purpose and effect of the Agency proposing Part 845 is to 

fulfill its statutory obligation to propose rules for CCR surface impoundments consistent with the 

requirements of Section 22.59(g) of the Act. SOR, p. 10. Section 22.59(g) also contains a 
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rulemaking mandate directed at the Board to adopt rules for CCR surface impoundments within 

one year of the Agency’s proposal. Therefore, limiting Part 845 to CCR surface impoundments is 

necessary and appropriate. 

Andrew Rehn’s testimony also discusses CCR surface impoundments located in 

floodplains.  Additional Agency comments regarding location restrictions and floodplains can be 

found in the discussion of Mark Hutson’s testimony below.  

B. Mark Hutson  

Mr. Hutson recommends that “uppermost zone of saturation” be defined and incorporated 

into Part 845. Hrg. Ex. 14, p. 9. The Agency opposes the proposal to use the “uppermost zone of 

saturation” in addition to the “uppermost aquifer” as drafted in proposed Part 845. First, as stated 

in the SOR, the Agency is seeking to obtain federal approval of Illinois’ CCR surface 

impoundment program.  The Agency has worked closely with the USEPA during the Part 845 

rulemaking process and has been frequently reminded to keep the language and function of Part 

257 as similar as possible. In this regard, the Agency has made as few changes to the language of 

Part 257 as possible, especially pertaining to definitions and location restrictions. Changes to 

definitions and location restrictions will require additional explanation and justification to 

USEPA to gain federal approval. 

In order to be as comprehensive and protective as the USEPA’s federal Part 257 

regulations, the Agency has chosen to focus the Part 845 regulations on “groundwater” rather 

than limiting protection to the “uppermost aquifer” in Subpart F. Regarding location restrictions 

in Subpart C, the Agency believes the usage of “uppermost aquifer” already includes the 

uppermost zone of saturation in the definitions contained in Section 845.120. Part 845 as 

proposed includes the zone of saturation in the definition of “groundwater.” See Section 845.120 

Electronic Filing: Received, Clerk's Office 10/30/2020 P.C. #120Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



 
EXHIBIT 27 

  

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



 
EXHIBIT 28 

  

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



OPINION OF LISA JN BRADLEY, PH.D., DABT 
IN THE MATTER OF: 
PETITION OF SOUTHERN ILLINOIS  POWER 
COOPERATIVE FOR  
AN ADJUSTED STANDARD FROM 
35 ILL. ADMIN. CODE PART 845 OR, IN  
THE ALTERNATIVE, A FINDING OF 
INAPPLICABILITY 

by 
Lisa JN Bradley, Ph.D., DABT 
Chicago, Illinois 

File No. 201138-000 
May 2021 

www.haleyaldrich.com 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



www.haleyaldrich.com 

HALEY & ALDRICH, INC.
201 N WESTSHORE DRIVE, #1807 
CHICAGO, IL  60601 
978-846-3463

SIGNATURE PAGE FOR 

OPINION OF LISA JN BRADLEY, PH.D., DABT 
IN THE MATTER OF: 
PETITION OF SOUTHERN ILLINOIS  
POWER COOPERATIVE FOR  
AN ADJUSTED STANDARD FROM 
35 ILL. ADMIN. CODE PART 845 OR, IN  
THE ALTERNATIVE, A FINDING OF 
INAPPLICABILITY 

PREPARED BY: 

Lisa JN Bradley, Ph.D., DABT 
Principal Consultant, Toxicologist 
Haley & Aldrich, Inc. 

May 2021 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



 
OPINION:  Lisa JN Bradley, Ph.D., DABT 

SIPC ADJUSTED STANDARD  
_____________________________________________________________________________________ 
 
 

 
3 

May 2021 
  
 

1. Introduction 
 
I have been retained as a toxicologist with Haley & Aldrich, Inc. (Haley & Aldrich) on behalf of the 
Southern Illinois Power Co-operative (SIPC) to provide an opinion supporting the Petition for an adjusted 
standard for several current and former storm or wastewater ponds at the Marion Generating Station, 
located approximately seven miles south of the City of Marion in Williamson County, Illinois.   
 
I understand that the Illinois Environmental Protection Agency (IEPA) has classified several current and 
former ponds at the Marion Generating Station as coal combustion residual (CCR, or coal ash) surface 
impoundments under Part 845 Rules, Illinois Administrative Code (Title 35, Subtitle G, Chapter I, 
Subchapter j). 
 
Part 845 is patterned on regulation from the U.S. Environmental Protection Agency (USEPA) titled 
“Hazardous and Solid Waste Management System; Disposal of Coal Combustion Residuals From Electric 
Utilities; Final Rule,” and promulgated on April 17, 2015,1 referred to herein as the federal CCR Rule, or 
Part 257. 
 
The purpose of this opinion is to discuss the risks that the USEPA sought to address in its Part 257 with 
respect to surface impoundments, and to explain that those risks are not presented by the ponds that 
are the subject of this petition.  Five of the ponds at issue in the petition have acted exclusively or 
primarily as secondary ponds, rather than ponds designed to directly receive CCR, and they have in fact 
have not received significant amounts of CCR stored in water.  Given their historic operation, they are 
the types of ponds that would not be expected to pose an appreciable threat to human health or the 
environment warranting regulation under Part 845:  
 
 South Fly Ash Pond 
 Pond 3 (including Pond 3A) 
 Pond 6 
 Pond 4 
 Pond B-3 

 
In addition, the Petition also requests an adjusted standard be granted exempting three Former Fly Ash 
Holding Units that are believed to have previously received fly ash discharges, but that have been 
drained of water for more than 30 years, were at least since 2015 fully covered by a former on-site 
landfill, and were fully or at least partially covered going back to at least the early 1990s: 
 
 Initial Fly Ash Holding Area 
 Replacement Fly Ash Holding Area  
 Fly Ash Holding Area Extension 

 
 

1 https://www.federalregister.gov/documents/2015/04/17/2015-00257/hazardous-and-solid-waste-management-
system-disposal-of-coal-combustion-residuals-from-electric – EPA-HQ-RCRA-2009-0640-11970 – Federal CCR Rule. 
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Neither those former units nor the landfill on the top of them presents the risks sought to be mitigated 
by Part 257 and Part 845 regulations for CCR surface impoundments.  The on-site permit exempt landfill 
has been operated by SIPC as a landfill and regulated by IEPA as a landfill for decades. 
 
1.1 OPINION 
 
I have reviewed SIPC’s Petition for an Adjusted Standard and the descriptions and historical background 
of the eight units at issue therein.  I understand based on that information – as well documents I have 
reviewed and discussions with plant personnel – that none of the units at issue are expected to contain 
a large amount of CCR managed with water under a hydraulic head.  Based upon the pond history set 
forth in the petition, the eight units at issue either have the characteristics of de minimis ponds as 
described by USEPA or are former ponds that have not contained CCR stored in water for decades.  In 
either case, they would not pose the type and magnitude of risk that warranted regulation as a CCR 
surface impoundment under Part 257.  Accordingly, none of those units represents the risk that drove 
USEPA’s Part 257 regulations, and the units at issue are not expected to a have a substantial or 
significant adverse threat to human health or the environment warranting regulation under Part 845.   
 
This opinion is based upon the information presently available to me and I retain the right to revise or 
supplement this opinion based upon further information and analysis. 
 
 
2. Scope and Objectives 
 
Part 845 provides the following definition: 
 

““CCR surface impoundment” or “impoundment” means a natural topographic depression, man-
made excavation, or diked area, which is designed to hold an accumulation of CCR and liquids, 
and the surface impoundment treats, stores, or disposes of CCR.  [415 ILCS 5/3.143]” 

 
This is essentially the same as the definition provided in the federal Part 257: 
 

“CCR surface impoundment or impoundment means a natural topographic depression, man-
made excavation, or diked area, which is designed to hold an accumulation of CCR and liquids, 
and the unit treats, stores, or disposes of CCR.”  [257.53] 

 
The important descriptor in each of these definitions is “designed to hold an accumulation of CCR and 
liquids,” and the unit “treats, stores and disposes of CCR.”  USEPA was clear in the preamble to the 
federal CCR Rule that the Agency specifically did not include units such as wastewater and holding ponds 
that “receive only de minimis amounts of CCR,”2 as regulated units under its federal CCR Rule.  A former 
pond with no water, or a current pond with a small amount of CCR, should pose even less risk. 
 

 
2 CCR Rule.  EPA-HQ-RCRA-2009-0640-11970; p21357. 
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Five of the ponds (South Fly Ash Pond, Pond B-3, Pond 4, Pond 3 (including Pond 3A), and Pond 6) that 
are the subject of this petition have received only de minimis amounts of CCR.  Three are former ponds 
that have been drained of water, and been covered, and are within the boundary of the on-site permit 
exempt landfill, which has been operated by SIPC as a landfill and regulated by IEPA as a landfill for 
decades.   
 
The next section discusses the “USEPA Evaluation of CCR Surface Impoundments,” specifically the risk 
assessment USEPA performed to support the rulemaking, and USEPA’s clarification of what constitutes a 
CCR surface impoundment and that impoundments that contain only de minimis amounts of CCR are 
not regulated under Part 257. 

 
 
3. The USEPA Evaluation of CCR Impoundments 
 
This section provides the information needed to understand USEPA’s approach to regulating CCR 
disposal.  A brief summary of what is coal ash is provided, followed by salient features of the federal CCR 
Rule, and the risk assessment upon which USEPA based its decisions.  Using this information, a 
discussion of USEPA’s definition of a CCR surface impoundment is provided, and USEPA’s discussion and 
clarification of what is a CCR surface impoundment and the concept of de minimis amounts of CCR is 
summarized. 
 
3.1 COAL ASH 
 
Coal ash is the unburned/unburnable material remaining after the combustion of coal.  Coal is a type of 
sedimentary rock that is a natural component of the earth’s crust, and the inorganic minerals and 
elements it contains are also naturally occurring.  Coal was formed over millions of years from the 
compaction of decayed plant matter with soils and sediments.  The soils and sediments contained 
minerals, and these minerals were taken up into the plants as they grew.  It is the organic component of 
coal that is burned to produce energy, and the inorganic minerals and elements that remain after 
combustion make up what we know as coal ash.  These same minerals are present in the soils in the U.S. 
today, and throughout the world. 
 
The two major types of coal ash are fly ash and bottom ash.  Fly ash is coal ash that exits from a 
combustion chamber in the flue gas and is captured by air pollution control equipment, and generally 
consists of very small particles with high surface area and a higher proportion of metals on the surface.  
Bottom ash consists of agglomerated ash particles that are too large to be carried in the flue gases and 
instead adhere to the boiler walls or fall through open grates to an ash hopper at the bottom of the 
boiler, and generally consist of larger chunks of relatively inert material.  Both of these materials have 
chemical and physical properties that make them useful products in a variety of applications including 
the use of fly ash to replace portland cement in concrete, and the use of bottom ash in roofing materials 
and as a replacement for aggregate material in lightweight concrete applications.   
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3.2 THE FEDERAL CCR RULE 
 
As noted above, Part 845 is patterned on the federal CCR Rule.  USEPA provides as the basis for its 
statutory authority to issue such regulation the Solid Waste Disposal Act (SWDA) of 1970, as amended 
by the Resource Conservation and Recovery Act (RCRA) 1976 (and other further amendments).  As 
noted in the preamble to the CCR Rule [p21310], USEPA is charged under section 4004(a) of RCRA with 
“issuing regulations to address all ‘reasonable probabilities of adverse effects’ (i.e., all reasonably 
anticipated risks) to health and the environment from the disposal of solid waste.” 
 
USEPA conducted a risk assessment of CCR disposal practices to identify which of those practices 
warranted regulation under the SWDA.  A summary of the risk assessment is provided below, with 
special emphasis on the evaluation of CCR surface impoundments. 
 
3.3 THE CCR RISK ASSESSMENT 
 
The USEPA published the “Human and Ecological Risk Assessment of Coal Combustion Residuals”,3 
herein referred to as the CCR Risk Assessment, as a technical support document for the CCR Rule.  The 
CCR Risk Assessment is a “national” risk assessment to determine the “reasonable probabilities of 
adverse effects” from CCR management practices. 
 
The CCR Risk Assessment was based on a characterization of the “current” state of CCR disposal 
practices across the county, identification of potential releases from the CCR disposal units, and an 
evaluation of potential risks posed to human and ecological receptors.  USEPA used mathematical 
models to determine the rate at which constituents may be released from different CCR units, to predict 
the fate and transport of these constituents through the environment, and to estimate the resulting 
risks to human and ecological receptors.  USEPA then designed the CCR Rule to manage those risks, and 
other potential risks, to satisfy the RCRA requirement4 that there will be “no reasonable probability of 
adverse effects on health or the environment from disposal.” 
 
The CCR Risk Assessment evaluated the following CCR management areas: 
 
 CCR surface impoundment 
 CCR landfills 

 
The USEPA conducted the risk assessment in two stages – a screening level risk assessment followed by 
a detailed risk assessment. 
 

 
3 Human and Ecological Risk Assessment of Coal Combustion Residuals.  Final.  December 2014.  U.S. 
Environmental Protection Agency.  Regulation Identifier Number: 2050-AE81.  EPA-HQ-RCRA-2009-0640-11993.  
Available at:  https://www.regulations.gov/ 
4 https://www.govinfo.gov/content/pkg/STATUTE-90/pdf/STATUTE-90-Pg2795.pdf – RCRA Section 4004(a), and 
cited in the CCR Rule, p21310. 
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3.3.1 Screening Level Risk Assessment 
 
The following potential exposure scenarios were addressed in the screening level risk assessment: 
 
 Release of CCR via wind and overland run-off, and potential human exposure via: 

– Soil 
– Sediment 
– Produce 
– Livestock 

 Release of CCR via transport of leachate through groundwater, and potential human exposure 
via: 

– Groundwater 
– Surface water (for both human and ecological receptors) 
– Fish consumption 

 
Based on the results of the screening risk assessment, the pathways associated with wind and overland 
run-off did not pose risks above risk benchmarks (see below), and only the pathways associated with 
groundwater were carried forward to the detailed risk assessment. 
 
3.3.2 Detailed Risk Assessment 
 
The CCR Risk Assessment is not based on any one location – it was designed to capture a broad range of 
CCR management scenarios.  It was conducted as a probabilistic risk assessment to capture the wide 
range of data for many parameters and conditions, and produced a range of risk results.  USEPA used 
the 90th percentile (i.e., upper-bound) of that range as the basis for comparison to the RCRA cancer 
benchmark of 1 x 10-5 as point-of-departure for the rulemaking5, and a benchmark noncancer risk of 1.  
 
The specific scenarios evaluated in the detailed risk assessment for both CCR landfills and CCR surface 
impoundments for the groundwater pathway were:   
 
 Human Health 

– Ingestion of groundwater as drinking water 
– Ingestion of fish from surface water 

 Ecological 
– Exposure to sediment 
– Exposure to surface water 

 
The specific risk assessment results above the RCRA risk benchmarks are germane to this petition.   
 

 
5 Note that this point of departure is conservative as USEPA guidance for the Superfund and other programs uses a 
risk range from 1 x 10-6 to 10 x 10-4. 
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Table 1. USEPA National CCR 90th Percentile 
Probabilistic Risk Assessment Results Above the RCRA Risk 

Benchmarks 
 Ingestion of Groundwater 
 Surface Impoundments 
Constituent Excess Cancer Risks 
Arsenic III 2 x 10-4 
Arsenic V 1 x 10-5 

 Noncancer Risks 
Arsenic III 5 
Lithium 2 
Molybdenum 2 

 
 
Thus, from the full detailed probabilistic risk assessment, the only scenario with risks above the RCRA 
risk benchmarks is the human health scenario of ingestion of groundwater as drinking water for surface 
impoundments, but only at the 90th percentile of the risk range.  As shown in Table 2, below, none of the 
other disposal scenarios posed a risk to human health or the environment above the RCRA point of 
departure for regulatory rulemaking; specifically, the 50th percentile results for surface impoundments 
are below the RCRA point of departure for regulatory rulemaking.   
 
 

Table 2.  USEPA CCR National Risk Assessment Results Summary – Results Above the RCRA Risk 
Benchmarks 

Human Health Risks Ecological Risks 

 Surface 
Impoundment Landfill  Surface 

Impoundment Landfill 

Groundwater as Drinking Water   Ecological Exposure to Sediment 
90th Percentile See Table 3-1 Above      None 90th Percentile None None 

50th Percentile None None 50th Percentile None None 

Fish Ingestion Ecological Exposure to Surface Water 

90th Percentile None None 90th Percentile None None 

50th Percentile None None 50th Percentile None None 

 
 
The 50th percentile results are important to consider here.  The results mean that the average CCR 
surface impoundment is not expected to pose an adverse risk to health or the environment – there is no 
reasonable probability of adverse effects posed by these units.  While we do not have the information to 

Electronic Filing: Received, Clerk's Office 05/11/2021 **AS 2021-006**



 
OPINION:  Lisa JN Bradley, Ph.D., DABT 

SIPC ADJUSTED STANDARD  
_____________________________________________________________________________________ 
 
 

 
9 

May 2021 
  
 

be able to describe the specific CCR surface impoundment configurations associated with the upper-
bound or the average risk results,6 we do know that USEPA used the definition of a CCR surface 
impoundment as “a natural topographic depression, man-made excavation, or diked area, which is 
designed to hold an accumulation of CCR and liquids, and the unit treats, stores, or disposes of CCR.”  
Thus, even an average sized CCR surface impoundment that holds an accumulation of CCR and water 
does not pose a risk to human health or the environment above RCRA risk benchmarks. 
 
In essence, the CCR Rule is regulating CCR disposal not to mitigate the risks from an average case or the 
most common case, but to mitigate the risks from a worst-case scenario.  USEPA’s rationale for this 
broad reach in regulation is that the Agency did not have the direct authority to enforce the CCR Rule 
when it was promulgated and did not envision that it would be granted that authority.  Therefore, 
USEPA decided that the requirements in the Rule had to be protective of the most sensitive CCR disposal 
scenario. 
 
Thus, to achieve this, the requirements in the CCR Rule are very conservative.  As noted in the preamble 
to the CCR Rule: 
 

“…the regulatory structure under which this rule is issued effectively limits the Agency’s ability to 
develop the type of requirements that can be individually tailored to accommodate particular site 
conditions.  Under sections 1008(a) and 4004(a), EPA must establish national criteria that will 
operate effectively in the absence of any guaranteed regulatory oversight (i.e., a permitting 
program), to achieve the statutory standard of ‘no reasonable probability of adverse effects on 
health or the environment’ at all sites subject to the standards.  EPA was unable to develop a 
performance standard that would allow for alternatives to closure, but would also be sufficiently 
objective and precise to minimize the potential for abuse.”7 

 
3.4 THE USEPA DEFINITION OF SURFACE IMPOUNDMENT AND “DE MINIMIS” 
 
USEPA clearly articulated its definition of a “CCR surface impoundment” that was subject to the CCR 
Rule in the preamble.8  It did so in response to comments, to “clarify the types of units that are covered 
by the rule.” 
 
The USEPA presented the definition as follows:9 
 

“EPA has therefore revised the definition to provide that a CCR surface impoundment as defined 
in this rule must meet three criteria: (1) The unit is a natural topographic depression, manmade 
excavation or diked area; (2) the unit is designed to hold an accumulation of CCR and liquid; and 

 
6 USEPA does not provide in the docket for the rulemaking (EPA-HQ-RCRA-2009-0640-11970) the detailed 
distribution inputs or outputs from the CCR Risk Assessment. 
7 CCR Rule. EPA-HQ-RCRA-2009-0640-11970; p21371. 
8 CCR Rule.  EPA-HQ-RCRA-2009-0640-11970; p21357. 
9 CCR Rule.  EPA-HQ-RCRA-2009-0640-11970; p21357. 
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(3) the unit treats, stores or disposes of CCR.  These criteria correspond to the units that are the 
source of the significant risks covered by this rule, and are consistent with the proposed rule.”                      

 
USEPA specifically did not include units such as wastewater and holding ponds that “receive only de 
minimis amounts of CCR,”10 as regulated units under its federal CCR Rule.  USEPA supported that 
conclusion, including by noting that: 
 

“EPA reviewed the risk assessment and the damage cases to determine the characteristics of the 
surface impoundments that are the source of the risks the rule seeks to address.  Specifically, 
these are units that contain a large amount of CCR managed with water, under a hydraulic head 
that promotes the rapid leaching of contaminants…” and “that units containing only truly ‘‘de 
minimis’’ levels of CCR are unlikely to present the significant risks this rule is intended to 
address.”   

USEPA then elaborated as follows:  

“…units that present significantly lower risks, such as process water or cooling water ponds,… 
although they will accumulate any trace amounts of CCR that are present, they will not contain 
the significant quantities that give rise to the risks modeled in EPA’s assessment.” 

 
As noted above, the CCR Risk Assessment did not find the “average” CCR surface impoundment to pose 
an adverse risk to health or the environment – there is no reasonable probability of adverse effects 
posed by these units.  While the CCR Rule does apply to “CCR surface impoundments” whether or not 
they share the characteristics of the 90th percentile of the population, it does not apply to ponds or 
impoundments that would contain only a de minimis amount of CCR.  The CCR Risk Assessment provides 
the USEPA with the technical basis to make this conclusion and structure the CCR Rule accordingly. 
 
Therefore, USEPA did not regulate units containing de minimis amounts of CCR, nor should Part 845. 
 
3.5 USEPA CCR LANDFILL 
 
Also of importance is the distinction between CCR surface impoundments and CCR landfills.  The 
detailed risk assessment results for landfills determined that the 90th percentile cancer and noncancer 
risks were all below human health and environmental benchmarks. 
 
USEPA notes, “High-end risks for surface impoundments are consistently higher than those for landfills.  
These results are attributed primarily to the higher infiltration rates through surface impoundments, 
which is controlled by the hydraulic head of ponded water.” 
 
 
 

 
10 CCR Rule.  EPA-HQ-RCRA-2009-0640-11970; p21357. 
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4. Opinion 
 
I have reviewed SIPC’s Petition for an Adjusted Standard and the descriptions and historical background 
of the eight units at issue therein.  I understand based on that information – as well documents I have 
reviewed and discussions with plant personnel – that none of the units at issue are expected to contain 
a large amount of CCR managed with water under a hydraulic head.  Based upon the pond history set 
forth in the petition, the eight units at issue either have the characteristics of de minimis ponds as 
described by USEPA or are former ponds that have not contained CCR stored in water for decades.  In 
either case, they would not pose the type and magnitude of risk that warranted regulation as a CCR 
surface impoundment under Part 257.  Accordingly, none of those units represents the risk that drove 
USEPA’s Part 257 regulations, and the units at issue are not expected to a have a substantial or 
significant adverse threat to human health or the environment warranting regulation under Part 845.   
 
This opinion is based upon the information presently available to me and I retain the right to revise or 
supplement this opinion based upon further information and analysis. 
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